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Plagiarism

Students must understand that work submitted must be
entirely their own. If students use someone else’s words or
iIdeas then this is plagiarism unless you attribute those ideas
or words via references to the original source.

The un-attributed use of others’ work can result in your
assignment being given a mark of zero, and may have more
serious repercussions for your academic (and later,
professional) career. When quoting from books and articles,
always use either quotation marks, or indent and single
space longer quotes. In addition, give the name of the
author, the work and the page number in brackets following

the quotation.

If in doubt about this issue or anything else then ask

your tutor

Please refer for more details to the University
regulations on Collusion and Plagiarism which can b e
found on the student intranet.

http://students.shu.ac.uk/rightsrules/index.html



Student Responsibility

We assume that you will take responsibility for your own learning and
we expect you to attend all classes, as learning is a shared
experience and you have a part to play in promoting collective
understanding.

Attendance is necessary to:

gain understanding of the relevant legal principles and their
application

help you to prepare for all your assessments

undertake any practical work

receive information about the module.

Preparation for seminars

It is essential that you prepare the seminar material as indicated in
the module handbook.

There is a direct correlation between attendance an d seminar
preparation and success in the module.

If you miss classes it is important not to fall behind with your
coursework and you must inform your tutor as soon as possible. If
you are absent for any significant period of time you must also inform
the law administrative team in Southbourne.

If the absence is due to illness or other personal problems, which
may affect your coursework or assessments, you may need to submit
an Exceptional Extension Request Form or an Extenuating
Circumstance Form. These are available on shuspace (formerly the
Student Portal) or from Southbourne Reception. Please see the
submission of exceptional extension requests and the submission of
extenuating circumstances for more information.

Please also familiarise yourself with the SHU assessment and
plagiarism regulations on shuspace.


http://students.shu.ac.uk/rightsrules/forms/EER1.doc
http://students.shu.ac.uk/rightsrules/forms/ec1.doc
http://students.shu.ac.uk/rightsrules/forms/ec1.doc
http://students.shu.ac.uk/rightsrules/3o.html
http://students.shu.ac.uk/rightsrules/3hb.html
http://students.shu.ac.uk/rightsrules/3hb.html

Coursework Requirements for assessed interactive pr esentation

2007/2008

Students will be required to sit a 20 minute interview where they will be
guestioned by one or more members of the module staff on one subject area
from the sports law module.

Your interview will be based around the following question. (This is subject to
external moderation)

"The test for breach of duty, that of ordinary negl igence taking account of
all the circumstances, ( Caldwell v MaGuire & Fitzgerald [2001] EWCA Civ
1054), fails to adequately take account of the natu  re of hard physical
contact sports"

Discuss this statement and explain any possible al ternative
approaches

This question is provisional. You will be informed as and when it is
approved by the external examiner

You will not be permitted to bring any material of any kind into the
interview

Students are required to adhere to the interview timetable published by the
module leader. Failure to attend your designated interview without valid
reasons may result in a mark of ZERO. Students must ensure that they
familiarise themselves with the operation of this process — details and the
standard exceptional circumstance form are available on the Student Intranet.
Any student who may have problems which may affect the quality of their
interview or their ability to attend on time should seek advice.

Interviews will be held early in January; exact dat  es and times to be
confirmed.

Feedback seminars will be held in the first two wee ks back after the
Christmas break. Students are also encouraged tosp  eak with a member
of the module team to get individual feedback



Coursework Requirements for assessed essays, (inclu ded for reference
from previous years)

Please Note: Students cannot expect staff to commen t on draft
assignments in advance of submission

The word limit for this assignment is 2,000 words. This does not apply,
however, to materials listed in your bibliography, table of cases or table of
statutes. An answer which is plus or minus 10% above or below the stated
word limit is acceptable. However, footnotes containing material other than
source references will be disregarded as regards both content and for the
purposes of the word-count. Work which is in excess of 10% over the word
limit cannot receive a mark of more than 40%.

Coursework MUST be typed, double spaced and written in 12 font either
Times New Roman OR Ariel.

Indicate the number of words you have written at the end of your essay. You
must submit a paper copy in the normal fashion and an electronic copy to
blackboard

Failure to submit on time, without valid reasons, may result in a mark of
ZERO. Students must ensure that they familiarise themselves with the
operation of this process — details and the standard exceptional circumstance
form are available on the Student Intranet. Any student who may have
problems which may affect the quality of their work or their ability to submit on
time should seek advice.

Please hand in your paper copy of your coursework to the Administration
Office at Southbourne by — Date to be confirmed

Coursework cannot be sent by fax or by email. Submission in this manner will
not be accepted. If you are unable to submit your coursework in person, you
may (exceptionally) post it in. If you are posting work to the University you
must send it by recorded delivery . Keep the receipt and check that it has
been received by the School Office.



ADVICE ON PREPARING AND PRESENTING LAW

ESSAYS (Included for reference)

Introduction

Study for a law degree involves independent research leading to the
production of written work. This must be of an acceptable scholarly
standard. This note is designed to help you to achieve that standard by
outlining how to prepare a written assignment or coursework and how to
present the material once prepared.

You can get a feel for what is required by seeing legal argument
presented in good books, articles in legal periodicals and in the judgments
of the appeal courts. Read these with an eye not only to their content, but
also to their form. While much legal writing may not be elegant, it should
be accurate and as simple, direct and attractive as it can be. You should
take pains over your written work. Re-drafting and practice pay dividends.
Clear and careful expression should be the hallmark of legal prose.

This note is intended as general advice about the answering of ‘problem’
and essay type questions. Particular assignments may require a different
format (eg report, drafting exercise etc). The module tutor will indicate
where this is so.

Presentation

You must use an 'Assignment Cover Sheet' available from the School
Office on which you should provide the following information:

course and year
name of seminar tutor in that module
title of coursework

You should word-process your coursework on A4 paper. Use double
spacing and a wide margin (at least 1 inch) down both sides to provide
space for tutor's annotations and comments.

Make sure that your work is securely stapled.

It is not necessary to reproduce the (problem) question set, though you
should indicate which question you are attempting where there is a choice.

Stick to the word limit where one is imposed. An answer which exceeds
the word limit will be marked as a maximum of 40%, however good it may
be otherwise. Every word, including words quoted from published sources,



Style

included in the main body of the text, as well as in footnotes, counts for
the purposes of the limit. The limit does not, however, apply to material
contained in your bibliography or tables of cases and statutes. Indicate the
word length of your answer.

Your sources must be listed separately at the end of your assignment.
More information concerning the presentation of tables of statutes and
cases and of a bibliography is given later.

Use formal language and avoid slang. Aim for clarity and concision. Pay
close attention to grammar, punctuation and spelling. Write in the
impersonal third person. There are few things so irritating as the constant
intrusion of the author via the (unnecessary) first person 'l think ...'

Avoid gender specific pronouns where possible. Thus 'Shareholders are
owed a fiduciary duty by the company's directors’' or ‘Company directors
owe a fiduciary duty to their shareholders' is preferable to 'A company
director owes a fiduciary duty to his shareholders.’

When answering problem questions, it is unnecessary to repeat the given
facts at the outset or to rehash the problem in your own words.

It is often helpful, however, to have an opening paragraph which sets the
problem in context, defines the issues to be addressed and indicates
briefly the lines of inquiry the answer will pursue. Your assignment should
comprise a logical sequence of self-contained paragraphs.

It is sometimes convenient to organise your material and present your
answer by using subheadings. These should be underlined or italicised.
Thus:

X's Remedies for Misrepresentation or

X's Remedies for Misrepresentation

A number of judges in recent times have begun to adopt similar
devices when delivering their judgments.

Substance

When answering problem questions in particular, 'research’, '‘analysis' and
‘application' are what get marks. At the outset, you will need to decide:
what issues (there will usually be more than one) of fact and law the
problem raises; who may be in a position to sue; what cause or causes of
action are available (e.g. breach of an implied term in a contract and
misrepresentation: negligence and breach of statutory duty); who is to be



sued; and whether any defendant is likely to be able successfully to plead
some defence or other extenuating circumstance (such as the expiry of a
relevant limitation period) or to join somebody else as a further defendant
(from whom a contribution or an indemnity may be sought).

Where there are multiple characters in the problem it will usually make
sense to deal with them separately unless there is some issue which is
common to more than one of the potential litigants.

Your answer should be balanced, viz. it should reflect the importance
and difficulty of the competing issues and treat counter arguments fairly.

It may not always be possible to come to one settled conclusion. This
may be because the factual information provided is inadequate,
because there are competing lines of authority or because it is
uncertain what the law is or how it should be applied. You should give
reasons for any doubts or reservations you have. It is important to
understand that the law is not simply a set of clear and easily applied
'rules’.

Cases

Using cases. Choose the case(s) which are most relevant and apt, i.e.
closest factually and in terms of legal principle to the issue before you.
Legal reasoning essentially proceeds by analogy.

It is often not necessary to recite the full facts of a precedent case - though
you may want to draw attention to certain of its facts in order to highlight
relevant similarities to your problem or, alternatively, to distinguish the case
and so to explain why its reasoning is inapplicable and should not be
followed. What matters is the reasoning which led to the outcome rather
than simply the fact that one party won and the other lost. Careful reading of
the reasoning in cases should help you analyse the problem and suggest
plausible solutions. Dissenting judgments often provide alternative
arguments and place the contentious nature of the dispute into sharper
focus.

You must apply the reasoning which is relevant and actually make the
arguments which lead to and support your conclusions: You will get few
marks simply for recounting the facts of a couple of cases which happen to
relate to the same general area of law as the problem, followed by some
lame conclusion, such as 'it could be argued that X is liable to Y." Yes! But
what exactly is the argument and how likely is it to be successful? Nor will it
do to abdicate responsibility by saying, 'Of course, the court will have to
decide' since the question will usually have asked for your opinion and
advice upon the problem set.



There are various strategies available when making a plausible argument.
Arguing by analogy essentially asserts that the problem should be solved by
the application or extension of existing precedents because it is sufficiently
similar to those existing authorities. Additionally or in the alternative, it may
be possible to argue that the problem should be resolved in a particular
manner because that will best advance one of the law's purposes (such as
certainty, equality of treatment, the provision of compensation or some other
remedy, etc). Appeals to conceptions of 'public policy’ may also be
persuasive (e.g. that allowing a claim in the circumstances of the problem
may compromise the administration of justice by provoking an
unmanageably large number of similar claims or that it would impose an
unfair or intolerable burden on defendants).

Quotations and Referencing

Passages taken from the work of others must be suitably acknowledged with
the use of speech marks and the source identified. Not to do so is a form of
plagiarism. This is a disciplinary offence under the University's Assessment
Regulations, is regarded as cheating (whether intentional or not), and
normally will result in the coursework being marked as zero. More serious
consequences are also likely to follow. You should be aware that the Law
Society and Bar Council requires all applicants for membership to declare
whether they have ever ‘committed an act of plagiarism or cheating in any
form of assessment’ and will require two referees to provide written
statements to the Society concerning the issue. You should also be aware
that employers are extremely reluctant to hire people who have been found
guilty of acts of dishonesty.

It is important, therefore, to make a careful note of your sources of
information as you are doing your research and collecting materials to
incorporate in your answer so that you can identify and acknowledge them
when writing up and list those sources in your bibliography (see below for
further details).

Substantial quotations (of three lines or more) should be single spaced,
indented from the margin and preceded by a colon, without quotation marks.
This ensures that there is a clear distinction betw een your own words
and the words you are quoting.  Thus:

Howarth (p. 51) has argued that:

In cases involving injuries caused by the police i n the course of
apprehending suspects, whether the injury is to th e suspect or to
third parties, a relevant consideration is the pub lic interest in the
punishment and prevention of crime. The more dange  rous the
criminal to public safety, the more risks the poli ce should be

entitled to take.

10



Vi.

Without making such a distinction, you will be pass ing off the words of
another as your own and as a result, you will be co  mmitting an act of
plagiarism.

Shorter quotations within the text must be enclosed in inverted commas.
Again, the source and page number must also be given. Thus:

In Re_W (a _minor) (medical treatment) (1992) at p 638, Nolan LJ
asserted that a court has the power and the respons ibility in
appropriate cases ' ... to override the views of bo th the child and the
parent in determining what is in the child's best i nterests.'

Omissions from the quoted text are indicated by three stops, as in the
example given above.

Without the use of inverted commas in shorter quota tions, you will be
committing an act of plagiarism.

If you are citing, adopting or criticising another's point or argument that too
should be acknowledged, even though you do not quote directly the words
used from the source. Thus:

Professor Atiyah (page 115) sensibly suggests that damages payments
to widows should be in the form of periodical, rath er than lump sum
payments in order that the level of compensation ca n he adjusted
should their circumstances change.

Articles in legal journals commonly use footnotes. Such footnotes normally
have one of two functions. Firstly, to allow the author to amplify a point when
this amplification would not fit conveniently or properly in the text itself.
Secondly, to identify and acknowledge the sources used and relied on (as
well as to strengthen the author's argument by referring the reader to
evidence and support for that argument in the work of others).

The second function (referencing), can be discharged more simply by
acknowledging your source in the text itself. Thus, in paras (i) and (iii)
above, the authors of the statements are identified as Howarth and Lord
Justice Nolan in Re W, and the relevant page numbers are given. Further
particulars of these sources should then appear in the bibliography and the
table of cases respectively at the end of the assignment. Thus:

D Howarth, Textbook on Tort _ (1995).
Re W (a minor) (medical treatment)  [1992] 4 All ER 627

Advice on drawing up a bibliography and a table of cases is given later.

Case names (but not the short title of statutes) should be underlined or
italicised and the year given in brackets. Thus:

11



Vil.

Donoghue v Stevenson _ (1932)

It is not necessary to give the full law report reference in the text (as
distinct from the table of cases), though it is often helpful to say which
court made the decision since this indicates the value it has as a
precedent.

When quoting from a judgment make sure the judge's title is correct.
Thus Lord Denning MR, Megaw LJ, Scott J (or Mr Justice Scott; not
Judge Scott (unless he is a District, rather than a High Court judge) nor
L Keith but Lord Keith.

References to statutory provisions should be specific. Thus:

s.2(4)(a) Occupiers Liability Act 1957,
para. 3, Schedule 1, Unfair Contract Terms Act 1977

The 'short title' and the calendar year must be given. 'Section’ is usually
abbreviated to 's'. 'Schedule' may be abbreviated to 'Sch'.

References to statutory instruments should provide the short title, the year
of enactment and the number. Thus:

The Abortion Regulations 1991 (SI 1991, No. 499).

Bibliography

A Dbibliography gives full references to the books, articles,
Parliamentary proceedings, government publications and other sources
you have consulted or used. This should appear at the end of your
assignment, starting on a new sheet. There should be a separate list or
entry for Books, Journal Articles etc. Within each separate list,
references should be ordered alphabetically by author and, when there
is more than one entry by an author, then by date. Where there are two
or more works by an author in the same year distinguish them by date
and letter (e.g. Howarth, 1995a: Howarth, 1995b). References should
be given in the following style.

When listing books, give the author's initial(s), surname, the book's title
underlined or italicised, edition and (date). Thus:

D Howarth, Textbook on Tort _ (1995)
GH Treitel, The Law of Contract 9th edn (1995)

If there are two authors, name both; more than two, nhame only the first
followed by et al. Thus:

12



W Twining and D Miers, How to Do Things with Rules, 2nd edn (1982)
S Hall et al, Policing the Cyisis (1978)

Edited books should be listed thus:
S Lloyd-Bostock (ed), Psychology in Legal Contexts (1981)

One essay in an edited book should give the author's initials, surname,
'title of the essay’, edited book reference followed by detailed location
in the book. Thus:

M Inman, 'Police Interrogation and Confessions' in S Lloyd-
Bostock (ed), Psychology in Legal Contexts (1981) pp 145-78.

When listing journal articles, give author's initials, surname, the 'itle' in
single inverted commas, year (in brackets), volume, number, journal
name italicised or underlined, and page references. Thus:

Treece and Savas, 'More Questions than Answers' (19 97) 3 Medical
Law International 75-82.

To list parliamentary proceedings (which you may have read and
included in your assignment, perhaps because of what was said about
the meaning or purpose of the legislation when it was in Bill form) you
should give the name of the speaker, the volume of Hansard (either HL
or HC Debs, though notice that before 1909 the two Houses did not
have separate volumes of Hansard), column number(s), and the date in
brackets. Thus:

Lord Hailsham LC, 338 HL Debs, col 398-9 (29 Janua ry 1983).

To list other materials (such as the reports of law reform bodies or
government departments), give the name of the organisation, the title
of the report and reference number if any, and the date in brackets. Thus:

Criminal Law Revision Committee, Theft and Related Offences (1966)
(Cmnd 2977)

DHSS, Reform of the Supplementary Benefits Scheme (1979)
(Cmnd 7773)

Law Commission, Liability for Psychiatric lliness, Consultation
Paper No 137 (1995)

To list Royal Commissions, give the title of the Commission's Report
plus year; Cmnd number; Chair's name. Thus:

13



Report of the Royal Commission on Gambling (1978, Cmnd 7200,
Chairman Lord Rothschild).

Table of Cases

Give a list of cases after your bibliography, starting on a new page. List the
cases alphabetically by name. They should be italicised or underlined. Use
a generally recognised citation. Remember that square brackets around the
year indicate that the year forms an essential part of the citation, otherwise
round brackets are used. Thus:

Jaglon v Excess Insurance Co [1972] 2 AC 250
Wing v Burn (1928) 44 TLR 258.

Table of statutes

Give a list of statutes after your table of cases, starting on a new page.
Statutes should be listed alphabetically by short title and year. Thus:

The Sale and Supply of Goods Act 1994
Marking Criteria

The marking criteria will be specific to each assignment set but, in general, tutors
will expect to see:

I. the question answered fully with no significant omissions

il. a good grasp of the subject matter, principles and ideas set out in a clear
argument which is supported by relevant evidence (whether empirical,
doctrinal or conceptual).

iii. that the answer is logically structured, tailored to the issues and
balanced.

V. careful attention to and application of authority viz. appropriate case
and statute law.

V. evidence of a depth and breadth of reading.

The best answers are well reasoned, persuasively written, identify the relevant
considerations and deal with them without undue delay. They show insight, are
incisive, and demonstrate the ability critically to evaluate legal argument.

Further Reading

G Williams, Learning the Law 12" edn, (2002)

P H Kenny, Studying Law (2002)

V Tunkel, Legal Research (1992), Chs. 1 and 7

J A Holland and J S Webb, Learning Legal Rules 5™ edn, (2003)

14



Reading List

Recommended Text

**Gardiner, S. et al. Sports Law , Third Edition (London: Cavendish, 2006)
www.cavendishpublishing.com - available from www.amazon.co.uk

Grayson E. “Sport and the Law”, 3" Edit, Butterworths, London 2000 — You may
find some chapters of interest, but it should not be used as a main text

Hartley, Hazel. "Legal Issues in Sport, PE and Recreation”, London 2006, ISBN
Number 0415321859 - This book is not adequate as your main text but does
have some areas of interest

Journal Articles: - You will be referred to more ar ticles throughout the
course, but these are a good start

Anderson J. "An Accident of History: Why the Decisions of Sports Governing
Bodies are not Amenable to Judicial Review", CLWR 35 3 (173) 2006

Fafinski S., “Consent and the Rules of the Game: The Interplay of Civil and
Criminal Liability for Sporting Injuries”, Journal of Criminal Law 2005 69 (5) (414)

Goodhart A. “The Sportsman’s Charter”, LQR 1962, 78, p490

James M., & Pearson G., “Football Banning Orders: Analysing their Use in
Court”, Journal of Criminal Law 2006 70 (509)

Mcauley D. “They think it's all over ... It might just be now: Unravelling the
ramifications for the European football transfer system post-Bosman”,
European Competition Law Review 2002, 23(7) 331

Yasser R. “In the heat of competition: Tort liability of one participant to another;
why can't participants be required to be reasonable”: 5 Seton Hall J. Sports L.
253 (American article available on Lexis Nexis)

Case List: - Again, this is just a brief overview a nd you will be referred to
many more cases throughout the course

Condon v Basi [1985] 1 WLR 866; [1985] 2 All ER 453

Deutscher Handballbund EV v. Kolpak [2004] 2 C.M.L.R. 38

Gough and Another v. Chief Constable of the Derbyshire Constabulary [2002]
Q.B. 1213

Greig and Others v Insole and Others [1978] 1 W.L.R. 302

15
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** Nabozny v Barnhill 31 1ll. App 3d 212, 334 N.E.2d 258

** PGA Tour, INC v Casey Martin No. 00-24 532 U.S. 661

R v Coney (1882) 8 QBD 534

R v Disciplinary Committee of the Jockey Club ex parte. Aga Khan [1993] 1
W.L.R. 909

R v Brown [1993] 2 W.L.R. 556

R v Barnes [2004] EWCA Crim 3246

* Rootes v Shelton [1968] A.L.R. 33

Smolden v Whitworth and Another [1997] ELR 249

*** Union Royale Belge des Societes de Football Association ASBL v Jean-Marc
Bosman (Case C-415/93) [1996] 1 CMLR 645; 15 December 1995

Watson v BBBC and Others [2001] ISLR 170 — Court of Appeal
Wooldridge v Sumner [1963] 2 QB 43

* Australian Cases

** US Cases
*** European Cases

16



Introduction and Overview

Reading:

Brasch, R, How did Sports Begin? (1986), Sydney: Angus and Robinson
Cashmore E. “Making Sense of Sports”, 2" Edit 1996, Routeledge, New
York, London

Smith, M.D., Violence and Sport, 1983, Butterworths, Toronto

Course QOverview

What is Sport?

The Development of Modern Sport

The Role of Sport and its context within Society
The development of “sports law”

Sports Law v Sport and the Law

The Law of the land on the sports field

17



Topic One
Reqgulation of Safety in the Sports
Environment

Introduction

The role of tort law

Reading:

Blake v Galloway [2004] EWCA (Civ) 814**

Caldwell v Maguire and Fitzgerald [2001] EWCA Civ 1054**

Condon v Basi [1985] 1 WLR 866; [1985] 2 All ER 453

Hall v Brooklands Auto Racing Club [1933] KB 205

McCord v Swansea Football Club and Another, The Times, 11 Feb 1997
Mountford v Newlands School and Another [2007] EWCA Civ 21

Murray v Harringay Arena Ltd [1951] WN 38

Nabozny v Barnhill 31 1ll. App 3d 212, 334 N.E.2d 258

Rootes v Shelton [1968] A.L.R. 33

Smolden v Whitworth and Another [1997] ELR 249**

Smolden v Whitworth and Another, The Times 23 April 1996

Vowles v Evans [2002] EWHC 2612 QB

Vowles v Evans and others [2003] EWCA Civ 318

Watson v BBBC and Others [2001] ISLR 170

Watson v British Boxing Board of Control Ltd and Another [2001] QB 1134
Watson and Another v Gray and Another (1999) unreported

Watson and Bradford City AFC Ltd v Gray and Huddersfield Town AFC
1997 QBD (unreported)

Wilks v Cheltenham Homeguard Motorcycle and Light Car Club [1971] 1
WLR 668

Wooldridge v Sumner [1963] 2 QB 43**

The Nature of the duty owed by one participanttoa  nother

Trespass to the person
Wilson v Pringle [1987] QB 237 — notion of intent
McNamara v Duncan (1971) 26 ALR 584

18



Canterbury Bankstown Rugby League Football Club Ltd v Rogers;
Bugden v Rogers (1993) NSW LEXIS 7995 (unreported transcript)
Lister v Hesley Hall [2002] UKHL 22, [2002] 1 AC 215

Participant negligence — The origins of reckless di sregard
Wooldridge v Sumner [1963] 2 QB 43

“Furthermore, the duty which he owes is a duty of care, not a duty of skill. Save where a
consensual relationship exists between a plaintiff and a defendant by which the defendant
impliedly warrants his skill, a man owes no duty to his neighbour to exercise any special skill
beyond that which an ordinary reasonable man would acquire before indulging in the activity in
which he is engaged at the relavant time. It may well be that a participant in a game or
competition would be guilty of negligence to a spectator if he took part in it when he knew or
ought to have known that his lack of skill was such that, even if he exerted it to the utmost, he
was likely to cause injury to a spectator watching him. No question of this arises in the present
case. It was common ground that Mr. Holladay was an exceptionally skilful and experienced
horseman.

The practical result of this analysis of the application of the common law of negligence to
participant and spectator would, | think, be expressed by the common man in some such terms
as these: "A person attending a game or competition takes the risk of any damage caused to him
by any act of a participant done in the course of and for the purposes of the game or competition,
nowtwithstanding that such act may involve an error of judgment or a lapse of skill, unless the
participant's conduct is such as to evince a reckless disregard of the spectator's safety".

Diplock LJ at p68

Criticism of the decision in Wooldridge:
Goodhart A. “The Sportsman’s Charter”, LQR 1962, 78, p490**

Retreat from Wooldridge:
Wilks v Cheltenham Homeguard Motorcycle and Light Car Club [1971] 1
WLR 668

“In a race the rider is, | think, liable if his conduct is such as to evince a reckless disregard of the
spectators' safety; in other words if his conduct is foolhardy”.

Denning MR at *670

“Lord Denning MR has already referred to the decision of this court in Wooldridge v Sumner n4
and | respectfully share his difficulty in accepting the view there expressed that a competitor in
such events as this is to be held liable only if he acts in reckless disregard of the spectators’
safety. For my part, | would with deference adopt the view of Dr Goodhart that the proper test is
whether injury to a spectator has been caused 'by an error of judgment that a reasonable
competitor, being the reasonable man of the sporting world, would not have made”

Edmund Davies LJ at *673-674

“A person attending a game or competition takes the risk of any damage caused to him by any
act of a participant done in the course of and for the purposes of the game or competition,
notwithstanding that such act may involve an error of judgment or a lapse of skill, unless the
participant's conduct is such as to evince a reckless disregard of the spectator's safety".'

It is, however, important to remember that the test remains simply that of negligence and that
whether or not the competitor was negligent must be viewed against all the circumstances -- the

19



tests mentioned in Wooldridge v Sumner are only to be applied if the circumstances warrant
them”.

Phillimore LJ at * 676 citing Diplock LJ in Wooldridge v Sumner at p68

Ordinary negligence established:
Rootes v Shelton [1968] A.L.R. 33 - Australia

"...in a case such as the present, it must always be a question of fact, what exoneration from a
duty of care otherwise incumbent upon the defendant was implied by the act of the plaintiff joining
in the activity. Unless the activity partakes of the nature of a war or of something else in which all
is notoriously fair, the conclusion to be reached must necessarily depend, according to the
concepts of the common law, upon the reasonableness, in relation to the special circumstances,
of the conduct which caused the plaintiff's injury. That does not necessarily mean the compliance
of that conduct with the rules, conventions or customs (if there are any) by which the correctness
of conduct for the purposes of the carrying on of the activity as an organized affair is judged for
the tribunal of fact may think that in the situation in which the plaintiff's injury was caused a
participant might do what the defendant did and still not be acting unreasonably, even though he
infringed the "rules of the game". Non-compliance with such rules, conventions or customs
(where they exist) is necessarily one consideration to be attended to upon the question of
reasonableness but it is only one, and it may be of much or little or even no weight in the
circumstances”.

Kitto J at p37

NB Nabozny v Barnhill 31 1ll. App 3d 212, 334 N.E.2d 258 — United States
Condon v Basi [1985] 1 WLR 866; [1985] 2 All ER 453

“The standard is objective, but objective in a different set of circumstances. Thus there will of
course be a higher degree of care required of a player in a First Division football match than of a
player in a local league football match”.

Donaldson M.R. Condon v Basi [1985] 1 WLR 866 *867

NB See McArdle & James “Are you experienced? ‘Playing cultures’, sporting
rules and personal injury litigation after Caldwell v MaGuire”, 2005, 13 Tort Law
Review 193 for an interesting perspective on the possible resurrection of this
variable standard.

Elliott v Saunders and Another QBD (1994) unreported

McCord v Swansea Football Club and Another, The Times, 11 Feb 1997
Watson and Another v Gray and Another (1999) unreported - CA
Watson and Bradford City AFC Ltd v Gray and Huddersfield Town AFC
1997 QBD (unreported)

An Alternative Approach?
Caldwell v Maguire and Fitzgerald [2001] EWCA Civ 1054

“As to the law, the judge said that the "primary guidance" for him must come from the Court of
Appeal. He noted that this court had never had to consider an entirely similar situation, but had
considered analogous situations in five cases, which he reviewed. From these cases he extracted
five propositions:

"(1) Each Contestant in a lawful sporting contest (and in particular a race) owes a duty of care to
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each and all other contestants.

(2) That duty is to exercise in the course of the contest all care that is objectively reasonable in
the prevailing circumstances for the avoidance of infliction of injury to such fellow contestants.

(3) The prevailing circumstances are all such properly attendant upon the contest and include its
object, the demands inevitably made upon its contestants, its inherent dangers (if any), its rules,
conventions and customs, and the standards, skills and judgment reasonably to be expected of a
contestant. Thus in the particular case of a horse race the prevailing circumstances will include
the contestant's obligation to ride a horse over a given course competing with the remaining
contestants for the best possible placing, if not for a win. Such must further include the Rules of
Racing and the standards, skills and judgment of a professional jockey, all as expected by fellow
contestants.

(4) Given the nature of such prevailing circumstances the threshold for liability is in practice
inevitably high; the proof of a breach of duty will not flow from proof of no more than an error of
judgment or from mere proof of a momentary lapse in skill (and thus care) respectively when
subject to the stresses of a race. Such are no more than incidents inherent in the nature of the
sport.

(5) In practice it may therefore be difficult to prove any such breach of duty absent proof of
conduct that in point of fact amounts to reckless disregard for the fellow contestant's safety. |
emphasise the distinction between the expression of legal principle and the practicalities of the
evidential burden."

Tuckey LJ
Blake v Galloway [2004] EWCA (Civ) 814

“I recognise that the participants in the horseplay owed each other a duty to take reasonable care
not to cause injury. What does that mean in the context of play of this kind? No authority has
been cited to us dealing with negligence in relation to injury caused in the course of horseplay, as
opposed to a formal sport or game. | consider that there is a sufficiently close analogy between
organised and regulated sport or games and the horseplay in which these youths were engaged
for the guidance given by the authorities to which | have referred to be of value in the resolution of
this case. The only real difference is that there were no formal rules for the horseplay. But | do not
consider that this is a significant distinction. The common features between horseplay of this kind
and formal sport involving vigorous physical activity are that both involved consensual
participation in an activity (i) which involves physical contact or at least the risk of it, (ii) in which
decisions are usually expected to be made quickly and often as an instinctive response to the
acts of other participants, so that (iii) the very nature of the activity makes it difficult to avoid the
risk of physical harm.

| would, therefore, apply the guidance given by Diplock LJ in Wooldridge, although in a slightly
expanded form, and hold that in a case such as the present there is a breach of the duty of care
owed by participant A to participant B only where A's conduct amounts to recklessness or a very
high degree of carelessness”.

Dyson LJ at paras 15-16

The Position of Referees
Smolden v Whitworth and Another [1997] ELR 249; [1997] P.l.Q.R. P133

“The second defendant's first and main defence was that he had not committed any actionable
breach of duty. But he pleaded that if, contrary to that main defence, he had committed such an
actionable breach of duty, then the plaintiff had consented to the risk of injury of the type
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sustained by him by voluntarily playing as a member of the front row of his team's pack of
forwards and/or by voluntarily participating in the practice of collapsing, thereby also increasing
the risk that the opposing front row might seek to do the same.

In the course of his judgment the judge acquitted the plaintiff of accusations made against him
personally and found that the plaintiff had done nothing in the course of the game, and
particularly in the last three set scrums, which amounted to improper play and that he had not by
his own negligence contributed to his own injury. The judge also rejected the second defendant's
reliance on the defence volenti non fit injuria, observing that although the plaintiff had consented
to the risk of injury in this game of rugby, he could not by inference be held to have consented to
the second defendant's breach of duty as found by the judge.

The second defendant argued on appeal that the judge was wrong to have rejected his defence
of volenti. He argued that since the plaintiff himself had known of the rules and of the dangers of
collapse, he had impliedly consented to the risk of injury. In our judgment this argument is
unsustainable. The plaintiff had of course consented to the ordinary incidents of a game of rugby
football of the kind in which he was taking part. Given, however, that the rules were framed for the
protection of him and other players in the same position, he cannot possibly be said to have
consented to a breach of duty on the part of the official whose duty it was to apply the rules and
ensure so far as possible that they were observed. If the plaintiff were identified as a prime culprit
in causing the collapse of the scrums, then this defence (and contributory negligence) might call
for consideration. But that is not the case.

The judge was at pains to emphasise that his judgment in favour of the plaintiff was reached on
the very special facts of this case, having regard in particular to the rules designed to afford
protection to players aged under 19 and to the evidence that the number of collapsed scrums
which was permitted to occur in the course of this match was well in excess of what any informed
observer considered to be acceptable. He did not intend to open the door to a plethora of claims
by players against referees, and it would be deplorable if that were the result. In our view that
result should not follow provided all concerned appreciate how difficult it is for any plaintiff to
establish that a referee failed to exercise such care and skill as was reasonably to be expected in
the circumstances of a hotly-contested game of rugby football. We are caused to wonder whether
it would not be beneficial if all players were, as a matter of general practice, to be insured not
against negligence but against the risk of catastrophic injury, but that is no doubt a matter to
which those responsible for the administration of rugby football have given anxious attention”.

Bingham CJ at *p146-147

Smolden v Whitworth and Another, The Times 23 April 1996
Vowles v Evans [2002] EWHC 2612 QB
Vowles v Evans and others [2003] EWCA Civ 318

The position of Selectors
Mountford v Newlands School and Another [2007] EWCA Civ 21

The spectator experience;
Murray v Harringay Arena Ltd [1951] WN 38
Francis v Cockrell [1870] 5 QB 501
Bolton v Stone [1951] 1 All ER 1078
Wooldridge v Sumner [1963] 2 QB 43
Cleghorn v Oldham (1927) 43 TLR 465
Wilks v Cheltenham Home Guard [1971] 1 WLR 668
Occupiers Liability Act 1957, s2**
Alcock v Chief Constable of South Yorkshire [1991] 4 All ER 907
Hillsborough Stadium Disaster (Final Report), Cm 962
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Fire Safety and Safety of Places of Sport Act 1987, (NB The Bradford
Fire)

Football (Offences) Act 1991

Football Disorder Act 2000**

Hartley, Hazel, Exploring Sport and Leisure Disasters: A Socio-Legal
Perspective (2001), London: Cavendish

The Position of Governing Bodies and event provider S:
- Watson v BBBC and Others [2001] ISLR 170**

Watson v British Boxing Board of Control Ltd and Another [2001] QB 1134
NB - Agar and Others v Hyde; Agar and Others v Worsley 173 A.L.R. 665
NB - Haylen v New South Wales Rugby Union Ltd [2002] NSWSC 114
Hall v Brooklands Auto Racing Club [1933] KB 205
Murray v Harringay Arena Ltd [1951] WN 38
Simms v Leigh Rugby Football Club Ltd [1969] 2 All ER 923
Wattleworth v Goodwood, Royal Automobile Club and Federation
Internationale d’Automobile [2004] EWHC 140 (QB)
Woods v Multi-Sport Holdings Pty Ltd [2002] HCA 9 460

Some Questions to Consider

What was the approach suggested in Wooldridge v Sum ner? Why
was it controversial?

What is the variable standard of care proposed in C  ondon v Basi and
what problems may it cause if implemented?

Explain the relevance of volenti non fit injuria to negligence in sport?
What is meant by the playing culture of a sport and what is its
relevance following the decision in Caldwell v MaGu ire & Fitzgerald?
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Abstract: Examines the retreat from the standard of reckless disreg#siues of

negligence in sports and recreation advocated in Wooldridge v Sumner. Reviews the
clarification of the standard in Condon v Basi and considers the reasoning of the court
in Caldwell v Maguire. Comments on the Court of Appeal ruling in Blake v Galloway

on whether an injury caused during horseplay between a group of 15 year olds was
caused by the negligence and battery of the defendant.

*291 Abstract

This article considers the issue of the appropriate standard of care fomgport a
recreational situations in the light of the recent decision of the Court of Appealka B
v Galloway [FN2] which appears to advocate a return to the standard of reckless
disregard first advocated in Wooldridge v Sumner, [FN3] but then clearlytestrigam

in subsequent case law such as Condon v Basi, [FN4] Elliott v Saunders, [FN5] McCord

v Swansea Football Club, [FN6] Watson v Gray [FN7] and Smolden v Whitworth and
Nolan. [FN8]
PC

The standard of reckless disregard for issues of negligence in sports aaticeake
settings which was first advocated in Wooldridge was not wholly embraced wsten fir
applied. The approach received trenchant criticism almost as soon as the juoigment

the Court of Appeal was handed down. Goodhart, in a withering attack on the finding of
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the court, stated [FN9]:

"It is on this point regarding the reckless disregard of the safety of othetedha
present case seems to introduce a novel element into the law, for it is unusual to f
liability limited to recklessness. In most cases an error of judgmentpsa of skill are
sufficient to support a charge of negligence.”

Although this academic criticism was not followed immediately by smildicial
intervention, the decision of the Court of Appeal in Wooldridge [FN10] clearly did n
receive wholehearted support and it was not long before the retreat frormtierdta
advocated previously in Wooldridge began. The genesis of this retreat can be four
Wilks v Cheltenham Homeguard. [FN11] Phillimore L.J. in discussing the reckless
disregard standard, apparently advocated by both Sellers and Diplock L.JJ. in
Wooldridge v Sumner, stated [FN12]:

"It is, however, important to remember that the test remains simply that of
'negligence and that whether or not the competitor was negligent must be vizived
all the*292 circumstances--the tests mentioned in Wooldridge v Sumner are only
applied if the circumstances warrant them."

This being the case, it becomes difficult to justify the explicit promotioheostandard
applied in Wooldridge v Sumner, and it seemed that Denning M.R. also was less t
enthusiastic about the standard which had been put forward previously. Although
going as far as Phillimore L.J., he did nevertheless attempt to distancef fiiamehat
decision, by distinguishing the particular facts of the case. Althougheayjyar
suggesting that the approach adopted in Wooldridge was appropriate for thaaoarti
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circumstances of that case, the kind of language used by Denning M.R. in reaghing hi

conclusions was nevertheless far short of an acceptance of the standarceesreckl
disregard which had been put forward in Wooldridge. He stated: "In a race the,ridg
think, liable if his conduct is such as to evince a reckless disregard of the@séctat
safety: in other words, if his conduct is foolhardy." [FN13]

Foolhardy certainly seems to imply a different standard to that of reckéesgard.

Following this partial retreat, the position in relation to the appropriate sthotlar
care as applied to sports and recreation settings was clarified by theoCAppeal in
Condon v Basi. [FN14] This case has become the most influential precedent in the
of negligence in sports and so it is appropriate to examine the case in some detail
Although Donaldson M.R. was responsible for formulating the appropriate standar
care that has been applied in subsequent cases, he does not actually offer help in
attempt to distinguish between the practicalities of reckless disregarddamairpr
negligence. The Court seemed to pay little attention to the differencedretirese
approaches. Whilst explaining the nature of the behaviour that resulted in the injur
Donaldson M.R. quoted directly from the experienced match referee's report. He t
related [FN15]:

"After 62 minutes of play of the above game, a player from Whittle Wanderers
received possession of the ball some 15 yards inside Khalsa Football Club'snalf g
field of play. This Whittle Wanderers' player upon realising that he was abbat t
challenged for the ball by an opponent pushed the ball (a)way. As he did so, the
opponent [the defendant] challenged, by sliding in from a distance of about three t
yards. The slide tackle came late, and was made in a reckless and dangerous gna
lunging with his boot studs showing about a foot-18 inches from the ground. The r
of this tackle was that [the plaintiff] sustained a broken right leg. In my opinion, the
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tackle constituted serious foul play and | sent [the defendant] from the fieldydf pla
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Subsequently, in the county court, the judge wholly accepted this report, "subject fo a

modification in that he thought the defendant's foot was probably 9 inches off the
ground”. [FN16] The trial judge continued: "[The tackle] was made in a reckieks

dangerous manner not with malicious intent towards the plaintiff but in an 'excitable

manner without thought of the consequences'.” [FN17]

These judgments were completely accepted by Donaldson M.R., in the Court G
Appeal. In drawing his conclusions, the county court judge ruled [FN18]:

"It is not for this court to attempt to define exhaustively the duty of care betwee
players in a soccer football game. Nor, in my judgment, is there any need bibesease
was hereé293 such an obvious breach of the defendant's duty of care towards the
plaintiff. He was clearly guilty, as | find the facts, of serious andjeaus foul play
which showed a reckless disregard of the plaintiff 's safety and which fekltax the
standards which might reasonably be expected in anyone pursuing the game."
Donaldson M.R. concluded by stating [FN19]:

"For my part | cannot see how that conclusion can be faulted on its facts, and ¢
law | do not see how it can possibly be said that the defendant was not negligent."
It appears that Wootton J., in the county court, was applying a standard of reckles
disregard, (at this stage, Wooldridge v Sumner, [FN20] with its imposition of the

standard of reckless disregard appeared to be good authority for sports paxtasesant

albeit in that particular instance the case involved injury inflicted by eipamt on a
spectator and despite the seeming retreat signalled by Wilks), anghhiheu
application of that standard found the defendant liable in negligence.

There was a dearth of relevant precedent available to guide the Court in isndec

a fact that clearly surprised Donaldson M.R., who commented [FN21]:

"It is said that there is no authority as to what is the standard of care whichgove

the conduct of players in competitive sports generally and, above all, in a comapetit
sport whose rules and general background contemplate that there will be physical
contact between the players, but that appears to be the position.

With no precedent to work from, the Court elected to accept a decision from the
Australian High Court, which arose from an injury received whilst water-skiing
Donaldson M.R. wrote [FN22] that, "l would completely accept the decision of the
Court of Australia, in Rootes v Shelton" [FN23]. Why the Court would choose to ac
a decision arising from a non-contact sport such as waterskiing, (pahlyicalthe face
of more convincing arguments from other jurisdictions), and apply it to an injury
received in association football is a matter of some conjecture; it is, thoygindabe
scope of this article. The standard of care to be applied Donaldson M.R. described
[FN24]:

"There is a general standard of care, namely the Lord Atkin approach in Donog
Stevenson [1932] AC 562 that you are under a duty to take all reasonable care tak
account of the circumstances in which you are placed, which in a game of football
quite different from those which affect you when you are going for a wakiein t
countryside."

The approach identified in Rootes v Shelton, and then adopted in Condon v Basi,
subsequently guided the application of negligence in sporting and recreatttngsse

in England and Wales for the next 15 years. The approach typified by the words of

Curtis J. in Smolden v Whitworth, [FN25] who stated, "The law is as stated in Con
Basi", therefore accepting the ordinary negligence standard andngjinet reckless
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disregard standard advocated in Wooldridge.
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Despite the apparent harmony between principles of ordinary negligenceiad appl

generally and the principles being applied to the appropriate standard in sports an
recreation settings, there was not universal approval of the approach adopiasl, as
demonstrated in Caldwell v Maguire*&94 Fitzgerald, [FN26] a case where a

professional jockey suffered serious injury in a fall and brought an unsuccessiul a¢

against the two other jockeys involved in the incident. At first instance, Holland J.
appeared to advocate an approach more akin to that seen in Wooldridge v Sumne
[FN27] than that adopted in Condon v Basi. He listed five considerations, the final
of which stated [FN28]:

"4) Given the nature of such prevailing circumstances the threshold for yiabilit
practice inevitably high: the proof of a breach of duty will not flow from proof of no
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more than an error of judgment or from mere proof of a momentary lapse in skill (and

thus care) respectively when subject to the stresses of a race. Such are th@amore
incidents inherent in the nature of the sport.

5) In practice it may therefore be difficult to prove any such breach of dutgtadise
proof of conduct that in point of fact amounts to reckless disregard for the fellow
contestant's safety. | emphasis (sic) the distinction between thessrpref legal
principle and the practicalities of the evidential burden."

The reasoning of the court in Caldwell, [FN29] echoes very much the words of
Phillimore L.J. in Wilks v Cheltenham Homeguard, [FN30] seen earlier, and the
position advocated by Holland J. was confirmed in the Court of Appeal by Tuckey
who stated:

"In his fourth and fifth propositions, the judge made it clear that he was reftarin
the practicalities of the evidential burden and not to legal principle. All hesayasg
was that, in practice, given the circumstances which he had identified, the ttifesho
liability was high. Lord Bingham CJ said the same of a referee in Smolden, even
though, as he pointed out, the referee was not in the same position as a player be
one of the referee's responsibilities was the safety of the playedsBtennan accepteq
that the threshold of liability as between participants must be at least as hingtt a
between player and referee. The judge did not say that a claimant has tohestablis
recklessness. That approach was specifically rejected by thisc@ntalden. As in
Smolden, there will be no liability for errors of judgment, oversights or lapsekiofi
any participant might be guilty in the context of a fast moving contest. Seometiare
serious is required. | do not think it is helpful to say any more than this in séting t
standard of care to be expected in cases of this kind."

There is a clear similarity between the position of the law in this areavialy Wilks
and the position which can be seen following this decision in Caldwell some 30 ye
later. Following the decision in Wilks the next time the Court of Appeal had to rule
such an issue, they chose to adopt the approach that the appropriate standard of
that of "ordinary negligence taking account of all the circumstances" JHM3vever,
in the light of the decision in Caldwell which seemed to return to the uncertainty
apparent in Wilks, the Court of Appeal this time seems to have adopted a different
approach and it is to an analysis of this latest decision that this article now turns

The case Blake v Galloway, [FN32] involved a group of five friends, all 15- yea
olds engaged in horseplay. This horseplay took the form of throwing small pieces
bark and twigs at one another. The claimant was injured when the defendant strug
in the eye with a small piece of bai¥95 chipping causing serious injury. At first
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instance, [FN33] "DJ Walker, sitting at Plymouth County Court, held that the inasy|
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caused by the negligence and battery of the defendant, rejected the defenceiof vo
non fit injuria, but reduced the damages by 50% to reflect the claimant's conyributa
negligence.”

Whilst there are clear differences between horseplay and regulat&i@por
recreational activities, the Court of Appeal viewed these differences asagcensial
where the question of the appropriate standard of care was concerned. Dyson L.J
explained [FN34]:

"In the present case, the horseplay in which the five youths were engaged was
regulated sport or game played according to explicit rules, nor was it odjanese

formal sense. Rather, it was in the nature of informal play, which was being aashduict

in accordance with certain tacitly agreed understandings or conventions ... Noyaut
has been cited to us dealing with negligence in relation to injury caused in theafou
horseplay, as opposed to a formal sport of game. | consider that there is arglyffici
close analogy between organised and regulated sport or games and the harseplay
which these youths were engaged for the guidance given by the authoritieshiid whi
have referred [FN35] to be of value in the resolution of this case. The only real
difference is that there were no formal rules for the horseplay."

Dyson L.J. then continued [FN36]:

"The common features between horseplay of this kind and formal sport involvir

vigorous physical activity are that both involved consensual participation in anyacti
(i) which involves physical contact or at least the risk of it, (ii) in which dwtssare
usually expected to be made quickly and often as an instinctive response to the ag
other participants, so that (iii) the very nature of the activity makesiituliffo avoid
the risk of physical harm.”
The Court of Appeal in Caldwell clearly stated that although the level of behaviour
which would breach the appropriate standard may be tantamount to reckless disre
that standard nevertheless remained that of ordinary negligence taking adfcUltite
circumstances. The decision of the Court of Appeal in Blake v Galloway, [FN37] w
enunciated by Dyson L.J. in the following manner:

"l would, therefore, apply the guidance given by Diplock LJ in Wooldridge,
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although in a slightly expanded form, and hold that in a case such as the present there is

a breach of the duty of care owed by participant A to participant B only where A's
conduct amounts to recklessness or a very high degree of carelessness."

This appears to be moving further than the Court in Caldwell were prepared to go.
is no supplemental guidance that the standard should remain that of ordinary negl|
and that the behaviour addressed merely relating to the evidential burden. Ielnasg
the case that the statement made has been left deliberately open toatecessit
clarification by another Court. Alternatively, it may also be seen asaptance by the

There
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N

Court of Appeal that in the light of the unique nature of such horseplay and in particular

of sport and recreational activities, (which was discussed earlier in thegntgthe
standard should indeed be modified in this manner to take better account of this u
nature. It is submitted that this approach is preferable tt2@ambiguous and
confusing approach advocated by the Court of Appeal in Caldwell. The clear apipli
of a standard of reckless disregard creates certainty and brings tleatamplof legal
principle into harmony with the realities of the nature of the activity.

This is an issue that is currently being debated in standing committee in thee HG
of Commons with the discussion on the Promotion of Volunteering Bill. [FN37a] TH
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aim of this Private Members Bill is to provide limited legal protection for thiose
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volunteer to provide sports and recreational facilities. One way of doing this propo
the Bill is to limit negligence liability to where a Court will: "Only upti@ny claim for

negligence or breach of statutory duty where the volunteer has shown a reckless

disregard for safety." [FN38]

Looked at in the light of the decision in Blake v Galloway, this proposed legisla
takes on greater significance. There is the clear desire to provide linotedtfum for
those involved in "volunteering”. This protection has its legal basis in the decision
Wooldridge v Sumner, [FN39] a decision which appeared to have fallen from favol
which over recent years could be seen to be regaining a foothold in the debate
concerning the appropriate standard of care in sports and recreation settings. The
decision in the case in hand, coupled with the proposals contained in the Promotic
Volunteering Bill have moved the rationale behind Wooldridge full square back ont
centre stage of the debate between reckless disregard and ordinary nedligence
submitted that this is where it should now remain.

FN Peter Charlish can be contacted by email at petercharlish@yahoo.com.
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Abstract: Considers the Court of Appeal decision in Vowles v Evans and the civityliabil

of players, referees and administrators. Discusses the relevance oéshef muigby
union, the powers of referees to control the game, the standard of care expectec

referees and duty owed to children and adults. Identifies the implications okthe ¢

for the game of rugby.

*85 Abstract

In this article Peter Charlish, a lecturer in Tort Law at the Univeo$iBheffield,
looks at the civil liability of sports referees and administrators followhegécent
decisions of the High Court and the Court of Appeal in the Richard Vowles rugby ¢
ML

The recently decided case, Vowles v Evans, [FN1] in which the Welsh Rugby
Union, (WRU), was held liable for the injuries received by a participant folloaing
scrummage during a game of rugby union between Llanharan Second XV and Toi
Second XV, in January 1998, has once again given food for thought to those who
participate in contact sports, be that as players, referees or admirssifa®iWRU
accepted vicarious liability for the referee of the day, Mr David Evarteefraonically
a practising solicitor, specialising in personal injury), for the injueesived by Mr
Vowles. It was the first case in which an amateur referee in anyrgmlteen held

1 of
a

ase.

ndu

liable in the context of an adult amateur game.
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The facts of the case were that there was an injury to the Llanharan SecomdirX
Vowles's team), loose-head prop, [FN2] in the thirtieth minute of the game,
necessitating a replacement prop forward. There was no suitably expegeatédd
player to replace the injured loose-head prop and so Christopher Jones acted as
replacement. Llanharan then declined the referee's invitation to proceedresttbe
the game with uncontested scrums, (a safety measure designed to account for the
presence of inexperienced front row forwards). In the final moments of the gaare
was a faulty engagement of the scrum resulting in the injuries receivbé blaimant.

Although this case broke some new ground, comparisons can clearly be drawn
another rugby union case, Smoldon v Whitworth, [FN3] where the match referee, i
game at Colts level, was held liable for the injuries received by Ben Smoldet, [F
following a collapsed scrum. [FN5] Smoldon, like Vowles was playing in the positig
of hooker [FN6] and as such, bore the full force of the competing packs when the
scrums went down. In Smoldon's case, the referee failed to deal with persidtgrsesg
and furthermore failed to enforce the new rules designed specifically to méstia
safety in scrums for junior players; namely the crouch-touch-pauseeermsme;
where the ball is put into the scrum only after the afore-mentioned sequentawsdol
The consequences of this failure were the catastrophic injuries, (jmfedys the neck
down), received by Ben Smoldon.

The laws of rugby union are quite categorical in their provision for scrummage
competition: all players who participate in the front row must be experiendbd i
position. The game was played under the auspices of the Welsh Rugby Union, the
version of the 1997 Laws of the game being applicable to the match in question. L
(12) stated [FN7]:

In the event of a front row forward being ordered off or injured or both, the refe
in the interests of safety, will confer with the captain of his team to detenvhether
another player is suitably trained/experienced to take his position; if not tlaéncsimll
nominate one other forward to leave the playing area and the referee mill per
substitute front row forward to replace him. This may take place immedatalyer
another player has been tried in the position.

Where there is no other front row forward available due to a sequence of playe
ordered off or injured or both then the game will continue with non-contestable
scrummages ... (emphasis added)

Furthermore, there is clear authority contained within the laws of rugby union,

empowering the referee to abandon the game if he or she considers that it would be

dangerous to continue. Law 6(A) (3) Note (iii) states [FN8]:

The referee has the power to declare no side before time has expired if in his
opinion, the full time cannot for any reason be played or continuance of play woulg
dangerous.

The importance of these provisions cannot be overstated. A well-known danger in
union is the occurrence of collapsed or faulty scrums. In such an event, andlear a
again, known risk, is that of serious neck injury. Particularly vulnerable are the opg
front row forwards, especially the hookers who are in effect trapped bydbe q@n
either side of them. It is for these reasons that the above-mentioned safetipppsovi

have been implemented. The consequences of the failure of the referee to agply the

provisions effectively were the disastrous injuries received by Richandegp
(incomplete tetraplegia). The injury occurred in the dying seconds of the, gamhat

was to be the last scrum contested. It is interesting to note that the irggeased by
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Ben Smoldon following a collapsed scrum also occurred virtually at the end of the

match, providing some evidence of a confirmation of the words of Curtis J. in that case,

who stated [FN9]:

| have no doubt that ten minutes from no-side the constant scrummaging which had

characterised this game plus the abnormal number of collapses, had causekithe
be physically weary. This is when young limbs are at their more vulnerable.
Llanharan had played on a wet, muddy pitch, with an inexperienced loose-head pr
since the thirtieth minute of the game. It was never suggested that Mr Evans, (the
referee), had been negligent in his control of the scrums or the match in general.

However, the crucial actions in establishing liability occurred not when the injur
actually happened, but when Mr Evans gave Llanharan the option of uncontested
scrums, following the injury to their loose-head prop and their inability to provide a
suitably experienced replacemet@7 In leaving the players to decide for themselves
whether or not to proceed with uncontested scrums, Mr Evans was abdicating his
primary responsibility towards the players--that of maintaining théstysat all times,
even to the extent of, when necessary, protecting the players from themsed/es. T
English Rugby Football Union referee's manual, (of which the defendant had a coj
states [FN10]:

It cannot be stressed too often that the primary role of the referee is to fgretect
players. You cannot always protect them from themselves, if they are detétmine
place themselves in danger, but you must be there to make sure that they aredprof
from the consequences of their actions, however judicious they may have been ...
will need to play uncontested scrummages if either side cannot raise aequUabifit
row.

The appropriate law governing the situation, (and backed by explicit advicehfeom
RFU), where there is no suitably experienced front row forward is quite ¢leayaime
must continue with uncontested scrums. In failing to enforce this at that point or ar
subsequent point in the game, the referee fell below the standard of care required
Morland J. continues [FN11]:

As | find, the evidence is clear that the first defendant effectivelycatadl his
responsibility leaving it to Llanharan to decide whether to play non-contestedss
He made no enquiries of Christopher Jones as to whether he was suitably trained
experienced. The decision not to have non-contested scrums was not taken in the|
the moment during fast moving play. It was taken when play had stopped and afte
discussion but without any interrogation of Christopher Jones as to his training anc
experience as a prop by the first defendant. (emphasis added)

... | am satisfied that Christopher Jones's lack of technique and experience@s
was a significant contributory cause of the unsatisfactory nature of setnsages, not
only collapses which were not a cause of the claimants accident but alsoeahistim
engagement which was.

In stressing that the fateful decision taken by the referee did not happen in tbke hea
the moment, the court was drawing parallels with Harrison v Vincent, [FN12] wiher
accident occurred in a motorcycle and sidecar race. It was found thatittenae@s
caused by faulty brake installation and inspection. It was stressed thet astion had
taken place in the relative calm of the workshop rather than during the extiteintiee
race, the standard of ordinary negligence rather than the assumed modifiealdstd
care [FN13] was appropriate. Similarly in the case in hand, it may have beenbéxcu
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for the referee to have taken the decision he did in the heat of the moment, but no
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where, as the court acknowledged, there was an opportunity for reflection and tho
as was the case in this scenario. In any question raised concerning possiie tias
would have been a necessary circumstance taken into account by the court. €be T
had the opportunity to take a balanced and considered decision in line with the off
laws of the game but failed to follow those relevant laws. This failure toliaksihgle
correct decision, and to keep the situation under review during the game when it w
clear, as the court heard, that there was an increasing number of badlyrsetages,
[FN14] appears to have been crucial in the finding of liability. Other factors hgedl
some part in the unfortunate events, but it was the decisi@8 toffer LIlanharan the
option of uncontested scrums that was to be the most important factor in the findin
liability. Morland J. commented [FN15]:

Although | am satisfied that the first defendant's refereeing duringyaayup to
standard, in my judgment he had been in breach of duty in leaving Llanharan to de
whether scrums were non-contested and thus Christopher Jones became loose-hg
set scrums. Jones's lack of technique, training and experience as a propmnwas, |
satisfied a significant cause of the mistiming on engagement and thamiaiaccident.
It is clear from the decision that a referee's duty extends even as far-agliogewhat
in effect were consenting adults. The players, it could be argued, by declining the
referee's offer of continuing with uncontested scrums, had expressly assumskl ¢iie
injury, in effect they had agreed to play according to locally modified ¢tdwse game.
The players would all have been aware of the dangers involved particularly iarthe
row and they had expressly agreed to carry on confronting that danger, knowite tk
loose-head prop was inexperienced in that position. There was no notion of implie
consent to be argued. This was clearly express consent, which the judge chbsge to
ignore or overlook. However, as we have already seen, official communicamorife
RFU stated that at times a referee may have to protect players frosethes, and
therefore the onus remains on the match officials to maintain due diligence geittise
to participant safety at all times. Concerns have been raised subsequentasehis
about the possible effects of the decision on the future of contact sports in general
rugby football in particular.

The Welsh Rugby Union issued a press release on the day of the decision in w
they stated [FN16]:

We are concerned about the judgment which has today been delivered by Mr J
Holland [sic] and the implications for the game of rugby union.

Similarly, Mr Nigel Hook, senior technical officer of the Central Council lofdcal
Recreation opined [FN17]:

This is a landmark case which will cause all our members to look again veslycl
at their regulations and insurance policies. We will be alerting the natjomatning
bodies as to the consequences of this case.

So what are the consequences of this case?
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Smoldon v Whitworth [FN18] had already established that a referee owed a duty of

care to youth level players. It is hardly a great leap of legal prinapgtend this duty
to apply to amateur adult players. Moreover, there was no question of Mr Evans f3
to reach the appropriate standard of care over the course of the game. Rathgilyhe
failed to implement one specific law, opting to leave the matter of unconteateussc
to the players' discretion rather than imposing the ruling himself. Whethelettisgon

was taken by Mr Jones out of ignorance of the appropriate law or whether he simg

liling
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chose to interpret it in his own manner is unclear. It may be a worry to referegbpf
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union however that it is now clear that they must have detailed knowledge ofsatifla
the game, particularly laws related to safety. It may well be that thigrave to be a
deterrent to referees in a sport where the official laws of the ganemttymun to 176
pages. It would appe&89 that Smoldon established that players may accept the
ordinary risks of the game and that one of those ordinary risks was the occurrence
collapsed scrums. However they do not accept the risk of an unreasonable numbg
collapsed scrums as seen in Smoldon, and that the referee was negligemiginofaili
control this aspect of the game to a reasonable level. The fact that in the lcasé, iit
was the players themselves who expressly chose the option of continuing the dam
contested scrums, despite knowing that one of the front row forwards was ineseer
in the position is surely the issue of most interest arising from this case ttan the
extension of referee's liability to adult rugby union.

The extension of referees liability from colts, (under 19s), as was the case in
Smoldon, to adults, as in Vowles may be equated with the Canadian case Smith v,
Horizon Aero Sports Ltd, [FN19] where it was held that the legal implications of the
teacher/pupil relationship do not significantly differ where the pupil is an aduliat
particular case, a parachute instructor failed to ensure that the ¢ectsutjues were
learnt by his adult pupil, with suitably disastrous consequences. A teacher owgs a
of care to their pupils whether they are children or adults. In terms of thendzesadi it
must also be just that a referee will owe a duty of care to players whethar¢he
youngsters or adults.

The question that must be raised is whether or not Mr Vowles, by being part of
Llanharan team that expressly elected to continue with contested scruef®réhe
consented to the legal risk of being the victim of the tort. He had clear knowledige
dangers associated with the set scrummage and yet agreed to pack down alongsi
player whom he knew had very little experience in the position. Furthermore, he w|
be similarly aware of the provisions in the laws of the game that all playées front
row should be experienced in that position, and that this was clearly a safetyanéas
reasonable, alternative option was open to the Llanharan players, the game could
easily continued with uncontested scrums. There was no sense that withoueagtee
play with the inexperienced player the game could not continue, (although techiic
is arguable that the match would be unable to continue as a competitive game dueg
provision in the league rules which would have prevented points being awarded to
Llanharan, had they won the match). In contrast, in Smith v Baker [1891], [FN20] t
claimant, who was injured when a stone fell on him from a crane, had been told by
employer to work underneath the crane. It was held in this particular cadgethat t
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employee kept working in that dangerous position to keep his job rather than because he

consented to the risk and that therefore his apparent acquiescence was notegatl c
and that therefore the defence of volenti could not apply as his assumption of the
was not voluntary. In contrast, however, in ICl v Shatwell [1965], [FN21] two
employees, (brothers), agreed to disobey their employer's orders so thatulldey c
finish a job more quickly. As a result of their actions, they were injured and one of
brothers sued the employers for damages. It was held that the defen@ntfwould
have been available to the brother had he been sued and therefore it should be av
to the employers, therefore exonerating them of liability. The brotheesweg¢iforced
into the situation, they had a free choice and in effect consented to the injury they
subsequently suffered, therefore preventing them from gaining any cortipensa
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much, it could be argued, like Mr Vowles.
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In the case in hand, the claimant clearly took an express decision to continue tp

participate in the game, knowing that he was at risk due to the inexperience of the
replacement loose-head prop and therefore it is arguable that the defence of voler
fit injuria should apply, thereby absolving the referee and hence the Welsh Rugloy
of legal responsibility. It is of courg@0 arguable that Mr Vowles did not have real

ti non
Uni

consent due to the nature of the league rules, which prevented the award of points to a
team where they were responsible for the imposition of uncontested scrums. Eherefor

all players would have been under immense peer pressure to retain the use tadcor

tes

scrums rather than lose the opportunity for league points. However, even if thecourt i

unwilling to apply volenti as a complete defence then there is clearly an arginantest
the very least, Mr Vowles must by his actions bear some responsibilitysforjinies

and that therefore a finding of contributory negligence may be appropriate, and wg
thus lead to a reduction in the level of damages that Mr Vowles will receive.

uld

An issue worthy of note but which, was unfortunately left unexplored by the court,

was the provision in the rules of the competition in which Llanharan and Tondu we
playing. In the event of uncontested scrums being utilised by the teapemni that
league points would not be awarded, in the event of a victory, to the side that caus

re

ed the

uncontested scrums to be implemented. Mr Evans, in his match report wrote [FN22]:

In approx the 30 minute of the game Llanharan indicated to me--that their prop
injured and could not continue. They also indicated to me that they did not have a
forward replacement. In discussion | explained to them that the decision wasThe
prop replacement need not be on the bench but could be on the field. It was their
decision. | also explained that as far as | was aware if they requestedntestable
scrums as far as league points were concerned they could not be awardedheyen if
win.

It is clear that this rule [FN23] had an effect on the decision by the Llanharamsglay
reject the referee's offer of uncontested scrums. Ultimately thoughustereturn to the
fact that the referee has the final duty of safety towards all paritsipad he is
obligated to do whatever is necessary to maintain a safe playing envirpameatter
of which Mr Evans, as a practising solicitor was painfully aware. [FN24]

Ultimately, of far greater interest to the rugby community may bevtrds of the
court in discussing, (obiter), the potential liability of other participants. avidrD.
commented [FN25]:

It can be said against Derek Brown, the LlanhafdiX¥ forwards coach, Kevin
Jones, the team captain and Christopher Jones the pack leader, that they in their
capacities May [sic] have been in breach of any duty of care that they ie]dyajse
owed the claimant, as hooker, when deciding to decline the option of non-contestg
scrums. They have not been sued. Their decision was an ad hoc decision made in
course of the match.

It is surely a novel approach to surmise that players may be held liakédifory &

decision, which in effect, was subsequently "retaken" at each succedding se

scrummage. All players will be aware of the provision in the laws of the gatraitha
front row forwards must be of sufficient experience and furthermore, itas fctam the
referee's report cited in court that the opposing packs, although not directly involve
the discussion which led to the fateful decision to continue*®ithcontested scrums,
were at least aware of the predicament Llanharan were in. Morlaned thetreferee's
report in his judgment [FN26]:

was
prop

—

bersonal

d
the

2d in

After approximately 32 minutes, the Llanharan loosehead indicated an imjoits/ t
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shoulder which | believe was caused in a tackle. Llanharan players statedhattiney
did not have a prop on their replacement bench. Accordingly, | conferred with their
captain and forwards (emphasis added). ... Before the first scrummage wilayeat
in the front row however, | called aside the Tondu tighthead and their captain. |
informed them that | expected common sense to prevail. Although the scrummage
remained a contest, | did not expect them to seek to put undue pressure on the pl:
being tried in that position. The game continued. | ensured that | kept special watc
the Llanharan loosehead side. | felt that by doing so, the players wereaway
presence and the contest could continue safely.
It is clear from this report, (accepted by Morland J., as an accurate recorccoéthe
of the match), that the Llanharan pack, (of which Mr Vowles was a member), was
consulted by the referee before he came to the decision to continue with conteste
scrums. We can therefore assume that Mr Vowles was in full possession ohall of t
facts of the situation and thus agreed to the conditions under which it was decided
match should continue. By sidelining these issues, the court is ignoring wheaih Wees
facts before us full, informed voluntary consent by Mr Vowles, which should have
absolved Mr Evans and therefore the Welsh Rugby Union from responsibility.
There is nothing new in the particulars of this case. Broadly similar factsseen
in Smoldon. [FN27] What is new however, is the courts extraordinarily paternal
approach in holding Mr Evans and therefore the WRU responsible and therefore
absolving Mr Vowles, a consenting adult in full possession of all the relevant
information from any responsibility at all for his injuries.

Vowles v Evans--Court of Appeal Decision

The Court of Appeal confirmed the decision of Morland J. in the High Court wh
had found the appellants, Evans primarily liable and the Welsh Rugby Union, (W.F
vicariously liable for the injuries received by Richard Vowles followtimg faulty
scrummage engagement in the match.

Whilst affirming the judgment of Morland J., the Court, (Phillips M.R., Clarke ar
Sedley L.JJ.), did nevertheless emphasise the negligence of the refafe®ing the
players to choose to continue with contested scrums rather than imposing this on
as the laws stated he should have. The Court emphasised that Morland J. had be¢
correct in his finding that the referee had in effect abdicated his responsibility
offering the players the option rather than imposing the uncontested scrums upon
It was clear that this law was specifically designed to maintairepkafety and in not
upholding it, the referee had been in breach of his duty of care. The Court could fir
reason why it would not be fair, just and reasonable to impose such a duty, dismis
arguments from counsel, previously raised in Smoldon v Whitworth, [FN28] that to
impose a duty would discourage volunteers from officiating in certain sports.
Furthermore, the referee was suitably qualified for the match that he ficéatiofy and
his decision had been taken after some thought, rather than in the heat of the mon

*92 The report from the Court of Appeal states [FN29]:

That constituted a breach of his duty to exercise reasonable care for thefktfet
players. That decision was taken while play was stopped and there was time to gi
considerable thought to it. Very different considerations would be likely to ap@ewf
it was alleged that the referee was negligent because of a decision mageldy:
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What the Court nevertheless has failed to address is the contribution of the ctaimant
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his own misfortune. It is unquestionable that the duty owed to junior players was
properly extended to adult players and that the referee was in breach of this duty
However, this surely does not, as explained above, absolve Vowles from all
responsibility for his injuries, particularly as the Court of Appeal found thes thas

considerable time devoted to the decision to continue with contested scrums. Equally,

the competition rule preventing the team responsible for the uncontested scrums fr
gaining victory points is in urgent need of discussion, particularly as that geg/has
just reared its head again in the recent Leicester v Gloucester Pov@ngeemi-final.
In that contest, Gloucester were awarded a very controversial victoryedesiig

om

responsible for the imposition of uncontested scrums right at the end of the game and

therefore according to the letter of the law necessitating theirtiogef the match.
For the time being, however, that safety law remains in place and it ish@éar t
referees disregard it at their peril.

FN1. Vowles v Evans [2002] EWHC 2612 (QB).
FN2. International Rugby Board "The Laws of the Game of Rugby Union" 2002, La
20--Scrum, Definitions--The loose-head prop is described thus by the International
Board, (IRB) "The players on either side of the hooker are the props. The |gitcide
are the loose-head props. The right-side props are the tight-head props".
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captain of Llanharan were wrong in allowing the desire not to forfeit pairtgdrride
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match, (a youth game), which he had cancelled because the goal posts had no prg
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padding. He was subsequently heavily criticised by the WRU for this decisiken (&t a
time when there were no laws necessitating such padding), but stood by niegpiaat
although not a requirement according to the laws of the game, he saw it as part of
legal duty owed to the players.

FN25. P.14 of unreported transcript.

FN26. P.11 of unreported transcript--Evans referee report.

FN27. Smoldon v Whitworth [1997] E.L.R. 249.

FN28. Smoldon v Whitworth [1997] E.L.R. 249.

FN29. [2003] EWCA Civ 318, The Times, March 13, 2003, unreported transcript p.2.
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