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Plagiarism  
 
Students must understand that work submitted must be 

entirely their own.  If students use someone else’s words or 

ideas then this is plagiarism unless you attribute those ideas 

or words via references to the original source. 

The un-attributed use of others’ work can result in your 

assignment being given a mark of zero, and may have more 

serious repercussions for your academic (and later, 

professional) career.  When quoting from books and articles, 

always use either quotation marks, or indent and single 

space longer quotes. In addition, give the name of the 

author, the work and the page number in brackets following 

the quotation. 

 

If in doubt about this issue or anything else then ask 

your tutor 

 

Please refer for more details to the University 

regulations on Collusion and Plagiarism which can b e 

found on the student intranet.  

http://students.shu.ac.uk/rightsrules/index.html 
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Student Responsibility  

We assume that you will take responsibility for your own learning and 
we expect you to attend all classes, as learning is a shared 
experience and you have a part to play in promoting collective 
understanding.  

Attendance is necessary to: 

·  gain understanding of the relevant legal principles and their 
application 

·  help you to prepare for all your assessments  
·  undertake any practical work 
·  receive information about the module.    

Preparation for seminars  
 
It is essential that you prepare the seminar material as indicated in 
the module handbook.  
  
There is a direct correlation between attendance an d seminar 
preparation and success in the module.  
 
If you miss classes it is important not to fall behind with your 
coursework and you must inform your tutor as soon as possible. If 
you are absent for any significant period of time you must also inform 
the law administrative team in Southbourne. 
  
If the absence is due to illness or other personal problems, which 
may affect your coursework or assessments, you may need to submit 
an Exceptional Extension Request Form or an Extenuating 
Circumstance Form.   These are available on shuspace (formerly the 
Student Portal) or from Southbourne Reception.  Please see the 
submission of exceptional extension requests and the submission of 
extenuating circumstances for more information. 
 
Please also familiarise yourself with the SHU assessment and 
plagiarism regulations on shuspace. 

http://students.shu.ac.uk/rightsrules/forms/EER1.doc
http://students.shu.ac.uk/rightsrules/forms/ec1.doc
http://students.shu.ac.uk/rightsrules/forms/ec1.doc
http://students.shu.ac.uk/rightsrules/3o.html
http://students.shu.ac.uk/rightsrules/3hb.html
http://students.shu.ac.uk/rightsrules/3hb.html
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Coursework Requirements for assessed interactive pr esentation 
2007/2008 

 
·  Students will be required to sit a 20 minute interview where they will be 

questioned by one or more members of the module staff on one subject area 
from the sports law module. 

 
·  Your interview will be based around the following question. (This is subject to 

external moderation) 
 
"The test for breach of duty, that of ordinary negl igence taking account of 
all the circumstances, ( Caldwell v MaGuire & Fitzgerald  [2001] EWCA Civ 
1054), fails to adequately take account of the natu re of hard physical 
contact sports" 
 Discuss this statement and explain any possible al ternative 
approaches 
 
·  This question is provisional. You will be informed as and when it is 

approved by the external examiner 
 
·  You will not be permitted to bring any material of any kind into the 

interview 
 
·  Students are required to adhere to the interview timetable published by the 

module leader. Failure to attend your designated interview without valid 
reasons may result in a mark of ZERO. Students must ensure that they 
familiarise themselves with the operation of this process – details and the 
standard exceptional circumstance form are available on the Student Intranet. 
Any student who may have problems which may affect the quality of their 
interview or their ability to attend on time should seek advice. 

 
·  Interviews will be held early in January; exact dat es and times to be 

confirmed.  
 
·  Feedback seminars will be held in the first two wee ks back after the 

Christmas break. Students are also encouraged to sp eak with a member 
of the module team to get individual feedback 
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Coursework Requirements for assessed essays, (inclu ded for reference 
from previous years)  
 
Please Note: Students cannot expect staff to commen t on draft 
assignments in advance of submission 
 
·  The word limit for this assignment is 2,000 words. This does not apply, 

however, to materials listed in your bibliography, table of cases or table of 
statutes.  An answer which is plus or minus 10% above or below the stated 
word limit is acceptable.  However, footnotes containing material other than 
source references will be disregarded as regards both content and for the 
purposes of the word-count. Work which is in excess of 10% over the word 
limit cannot receive a mark of more than 40%. 

 
·  Coursework MUST be typed, double spaced and written in 12 font either 

Times New Roman OR Ariel. 
 
·  Indicate the number of words you have written at the end of your essay. You 

must submit a paper copy in the normal fashion and an electronic copy to 
blackboard 

 
·  Failure to submit on time, without valid reasons, may result in a mark of 

ZERO. Students must ensure that they familiarise themselves with the 
operation of this process – details and the standard exceptional circumstance 
form are available on the Student Intranet. Any student who may have 
problems which may affect the quality of their work or their ability to submit on 
time should seek advice. 

 
·  Please hand in your paper copy of your coursework to the Administration 

Office at Southbourne by – Date to be confirmed 
 
·  Coursework cannot be sent by fax or by email. Submission in this manner will 

not be accepted. If you are unable to submit your coursework in person, you 
may (exceptionally) post it in.  If you are posting work to the University you 
must send it by recorded delivery . Keep the receipt and check that it has 
been received by the School Office. 
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ADVICE ON PREPARING AND PRESENTING LAW 
ESSAYS (Included for reference)  
 
 
Introduction 
 
i. Study for a law degree involves independent research leading to the 

production of written work. This must be of an acceptable scholarly 
standard. This note is designed to help you to achieve that standard by 
outlining how to prepare a written assignment or coursework and how to 
present the material once prepared. 

 
ii. You can get a feel for what is required by seeing legal argument 

presented in good books, articles in legal periodicals and in the judgments 
of the appeal courts. Read these with an eye not only to their content, but 
also to their form. While much legal writing may not be elegant, it should 
be accurate and as simple, direct and attractive as it can be. You should 
take pains over your written work. Re-drafting and practice pay dividends. 
Clear and careful expression should be the hallmark of legal prose. 

 
iii. This note is intended as general advice about the answering of 'problem' 

and essay type questions. Particular assignments may require a different 
format (eg report, drafting exercise etc). The module tutor will indicate 
where this is so. 

 
Presentation 
 
i. You must use an 'Assignment Cover Sheet' available from the School 

Office on which you should provide the following information: 
 

course and year 
name of seminar tutor in that module 
title of coursework 

 
ii. You should word-process your coursework on A4 paper. Use double 

spacing  and a wide margin (at least 1 inch) down both sides to provide 
space for tutor's annotations and comments. 

 
iii. Make sure that your work is securely stapled. 
 
iv. It is not necessary to reproduce the (problem) question set, though you 

should indicate which question you are attempting where there is a choice. 
 
v. Stick to the word limit where one is imposed. An answer which exceeds 

the word limit will be marked as a maximum of 40%, however good it may 
be otherwise. Every word, including words quoted from published sources, 
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included in the main body of the text, as well as in footnotes, counts for 
the purposes of the limit. The limit does not, however, apply to material 
contained in your bibliography or tables of cases and statutes. Indicate the 
word length of your answer. 

 
Your sources must be listed separately at the end of your assignment. 
More information concerning the presentation of tables of statutes and 
cases and of a bibliography is given later. 

 
Style 
 
i. Use formal language and avoid slang. Aim for clarity and concision. Pay 

close attention to grammar, punctuation and spelling. Write in the 
impersonal third person. There are few things so irritating as the constant 
intrusion of the author via the (unnecessary) first person 'I think ...' 

 
Avoid gender specific pronouns where possible. Thus 'Shareholders are 
owed a fiduciary duty by the company's directors' or 'Company directors 
owe a fiduciary duty to their shareholders' is preferable to 'A company 
director owes a fiduciary duty to his shareholders.' 

 
ii. When answering problem questions, it is unnecessary to repeat the given 

facts at the outset or to rehash the problem in your own words. 
 

It is often helpful, however, to have an opening paragraph which sets the 
problem in context, defines the issues to be addressed and indicates 
briefly the lines of inquiry the answer will pursue. Your assignment should 
comprise a logical sequence of self-contained paragraphs. 

 
iii.  It is sometimes convenient to organise your material and present your 

 answer by using subheadings. These should be underlined or italicised. 
 Thus: 

 
 X's Remedies for Misrepresentation or 
 
 X's Remedies for Misrepresentation 
 
 A number of judges in recent times have begun to adopt similar 
 devices when delivering their judgments. 

 
Substance 
 
i. When answering problem questions in particular, 'research', 'analysis' and 

'application' are what get marks. At the outset, you will need to decide: 
what issues (there will usually be more than one) of fact and law the 
problem raises; who may be in a position to sue; what cause or causes of 
action are available (e.g. breach of an implied term in a contract and 
misrepresentation: negligence and breach of statutory duty); who is to be 
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sued; and whether any defendant is likely to be able successfully to plead 
some defence or other extenuating circumstance (such as the expiry of a 
relevant limitation period) or to join somebody else as a further defendant 
(from whom a contribution or an indemnity may be sought). 

 
ii. Where there are multiple characters in the problem it will usually make 

sense to deal with them separately unless there is some issue which is 
common to more than one of the potential litigants. 

 
iii.  Your answer should be balanced, viz. it should reflect the importance 

 and difficulty of the competing issues and treat counter arguments  fairly. 
 

 It may not always be possible to come to one settled conclusion. This 
 may be because the factual information provided is inadequate, 
 because there are competing lines of authority or because it is 
 uncertain what the law is or how it should be applied. You should give 
 reasons for any doubts or reservations you have. It is important to 
 understand that the law is not simply a set of clear and easily applied 
 'rules'. 
 

Cases 
 

i. Using cases. Choose the case(s) which are most relevant and apt, i.e. 
closest factually and in terms of legal principle to the issue before you.  
Legal reasoning essentially proceeds by analogy. 

 
It is often not necessary to recite the full facts of a precedent case - though 
you may want to draw attention to certain of its facts in order to highlight 
relevant similarities to your problem or, alternatively, to distinguish the case 
and so to explain why its reasoning is inapplicable and should not be 
followed. What matters is the reasoning which led to the outcome rather 
than simply the fact that one party won and the other lost. Careful reading of 
the reasoning in cases should help you analyse the problem and suggest 
plausible solutions. Dissenting judgments often provide alternative 
arguments and place the contentious nature of the dispute into sharper 
focus. 
 

ii. You must apply the reasoning which is relevant and actually make the 
arguments which lead to and support your conclusions: You will get few 
marks simply for recounting the facts of a couple of cases which happen to 
relate to the same general area of law as the problem, followed by some 
lame conclusion, such as 'it could be argued that X is liable to Y.' Yes! But 
what exactly is the argument and how likely is it to be successful? Nor will it 
do to abdicate responsibility by saying, 'Of course, the court will have to 
decide' since the question will usually have asked for your opinion and 
advice upon the problem set. 
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iii. There are various strategies available when making a plausible argument. 
Arguing by analogy essentially asserts that the problem should be solved by 
the application or extension of existing precedents because it is sufficiently 
similar to those existing authorities. Additionally or in the alternative, it may 
be possible to argue that the problem should be resolved in a particular 
manner because that will best advance one of the law's purposes (such as 
certainty, equality of treatment, the provision of compensation or some other 
remedy, etc). Appeals to conceptions of 'public policy' may also be 
persuasive (e.g. that allowing a claim in the circumstances of the problem 
may compromise the administration of justice by provoking an 
unmanageably large number of similar claims or that it would impose an 
unfair or intolerable burden on defendants). 

 
Quotations and Referencing 
 
i. Passages taken from the work of others must be suitably acknowledged with 

the use of speech marks and the source identified. Not to do so is a form of 
plagiarism. This is a disciplinary offence under the University's Assessment 
Regulations, is regarded as cheating (whether intentional or not), and 
normally will result in the coursework being marked as zero. More serious 
consequences are also likely to follow. You should be aware that the Law 
Society and Bar Council requires all applicants for membership to declare 
whether they have ever 'committed an act of plagiarism or cheating in any 
form of assessment' and will require two referees to provide written 
statements to the Society concerning the issue. You should also be aware 
that employers are extremely reluctant to hire people who have been found 
guilty of acts of dishonesty. 

 
 It is important, therefore, to make a careful note of your sources of 

information as you are doing your research and collecting materials to 
incorporate in your answer so that you can identify and acknowledge them 
when writing up and list those sources in your bibliography (see below for 
further details). 

 
ii. Substantial quotations (of three lines or more) should be single spaced, 

indented from the margin and preceded by a colon, without quotation marks. 
This ensures that there is a clear distinction betw een your own words 
and the words you are quoting.  Thus: 
 
Howarth (p. 51) has argued that: 

 
 In cases involving injuries caused by the police i n the course of 
 apprehending suspects, whether the injury is to th e suspect or to 
 third parties, a relevant consideration is the pub lic interest in the 
 punishment and prevention of crime. The more dange rous the 
 criminal to public safety, the more risks the poli ce should be 
 entitled to take. 
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Without making such a distinction, you will be pass ing off the words of 
another as your own and as a result, you will be co mmitting an act of 
plagiarism. 

 
iii. Shorter quotations within the text must  be enclosed in inverted commas. 

Again, the source and page number must also be given. Thus: 
 

In Re W (a minor) (medical treatment)  (1992) at p 638, Nolan LJ 
asserted that a court has the power and the respons ibility in 
appropriate cases ' ... to override the views of bo th the child and the 
parent in determining what is in the child's best i nterests.' 
 
Omissions from the quoted text are indicated by three stops, as in the 
example given above. 
 
Without the use of inverted commas in shorter quota tions, you will be 
committing an act of plagiarism. 
 

iv. If you are citing, adopting or criticising another's point or argument that too 
should be acknowledged, even though you do not quote directly the words 
used from the source. Thus: 

 
Professor Atiyah (page 115) sensibly suggests that damages payments 
to widows should be in the form of periodical, rath er than lump sum 
payments in order that the level of compensation ca n he adjusted 
should their circumstances change. 

 
v. Articles in legal journals commonly use footnotes. Such footnotes normally 

have one of two functions. Firstly, to allow the author to amplify a point when 
this amplification would not fit conveniently or properly in the text itself. 
Secondly, to identify and acknowledge the sources used and relied on (as 
well as to strengthen the author's argument by referring the reader to 
evidence and support for that argument in the work of others). 
 
The second function (referencing), can be discharged more simply by 
acknowledging your source in the text itself. Thus, in paras (ii) and (iii) 
above, the authors of the statements are identified as Howarth and Lord 
Justice Nolan in Re W, and the relevant page numbers are given. Further 
particulars of these sources should then appear in the bibliography and the 
table of cases respectively at the end of the assignment. Thus: 

 
D Howarth, Textbook on Tort  (1995). 
Re W (a minor) (medical treatment)  [1992] 4 All ER 627 

 
Advice on drawing up a bibliography and a table of cases is given later. 

 
vi. Case names (but not the short title of statutes) should be underlined or 

italicised and the year given in brackets. Thus: 
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 Donoghue v Stevenson  (1932) 
 

 It is not necessary to give the full law report reference in the text (as 
 distinct from the table of cases), though it is often helpful to say which 
 court made the decision since this indicates the value it has as a 
 precedent. 

 
 When quoting from a judgment make sure the judge's title is correct. 
 Thus Lord Denning MR, Megaw LJ, Scott J (or Mr Justice Scott; not 
 Judge Scott (unless he is a District, rather than a High Court judge) nor 
 L Keith but Lord Keith. 

 
vii. References to statutory provisions should be specific. Thus: 
 

s.2(4)(a) Occupiers Liability Act 1957; 
para. 3, Schedule 1, Unfair Contract Terms Act 1977 . 

 
The 'short title' and the calendar year must be given. 'Section' is usually 
abbreviated to 's'. 'Schedule' may be abbreviated to 'Sch'. 

 
References to statutory instruments should provide the short title, the year 
of enactment and the number. Thus: 

 
The Abortion Regulations 1991 (SI 1991, No. 499). 

 
 
Bibliography 
 
i.  A bibliography gives full references to the books, articles, 

 Parliamentary proceedings, government publications and other sources 
 you have consulted or used. This should appear at the end of your 
 assignment, starting on a new sheet. There should be a separate list or 
 entry for Books, Journal Articles etc. Within each separate list, 
 references should be ordered alphabetically by author and, when there 
 is more than one entry by an author, then by date. Where there are two 
 or more works by an author in the same year distinguish them by date 
 and letter (e.g. Howarth, 1995a: Howarth, 1995b). References should 
 be given in the following style. 

 
ii.  When listing books, give the author's initial(s), surname, the book's title 

 underlined or italicised, edition and (date). Thus: 
 

 D Howarth, Textbook on Tort  (1995) 
 GH Treitel, The Law of Contract  9th edn (1995) 
 
 If there are two authors, name both; more than two, name only the first   
 followed by et al. Thus: 
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 W Twining and D Miers, How to Do Things with Rules, 2nd edn  (1982)  
 S Hall et al, Policing the Cyisis (1978) 

 
 Edited books should be listed thus: 

 
 S Lloyd-Bostock (ed), Psychology in Legal Contexts (1981) 

 
 One essay in an edited book should give the author's initials, surname, 
 'title of the essay', edited book reference followed by detailed location 
 in the book. Thus: 

 
 M Inman, 'Police Interrogation and Confessions' in  S Lloyd-
 Bostock (ed), Psychology in Legal Contexts (1981) pp 145-78. 

 
iii.  When listing journal articles, give author's initials, surname, the 'title' in 

 single inverted commas, year (in brackets), volume, number, journal 
 name italicised or underlined, and page references. Thus: 

 
Treece and Savas, 'More Questions than Answers' (19 97) 3 Medical 
Law International 75-82. 

 
 To list parliamentary proceedings (which you may have read and 
 included in your assignment, perhaps because of what was said about 
 the meaning or purpose of the legislation when it was in Bill form) you 
 should give the name of the speaker, the volume of Hansard (either HL 
 or HC Debs, though notice that before 1909 the two Houses did not 
 have separate volumes of Hansard), column number(s), and the date in 
 brackets. Thus: 
 
 Lord Hailsham LC, 338 HL Debs, col 398-9 (29 Janua ry 1983). 
 
 To list other materials (such as the reports of law reform bodies or 
 government departments), give the name of the organisation, the title 
 of the report and reference number if any, and the date in brackets.  Thus: 
 

Criminal Law Revision Committee, Theft and Related Offences  (1966) 
(Cmnd 2977) 

 
 DHSS, Reform of the Supplementary Benefits Scheme (1979) 
 (Cmnd 7773) 

 
 Law Commission, Liability for Psychiatric Illness, Consultation 
 Paper No 137 (1995) 

 
 To list Royal Commissions, give the title of the Commission's Report 
 plus year; Cmnd number; Chair's name. Thus: 
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 Report of the Royal Commission on Gambling (1978, Cmnd 7200, 
 Chairman Lord Rothschild). 

 
Table of Cases 
 

Give a list of cases after your bibliography, starting on a new page. List the 
cases alphabetically by name. They should be italicised or underlined. Use 
a generally recognised citation. Remember that square brackets around the 
year indicate that the year forms an essential part of the citation, otherwise 
round brackets are used. Thus: 

 
Jaglon v Excess Insurance Co [1972] 2 AC 250  
Wing v Burn (1928) 44 TLR 258. 

 
Table of statutes 
 

Give a list of statutes after your table of cases, starting on a new page. 
Statutes should be listed alphabetically by short title and year. Thus: 
 

The Sale and Supply of Goods Act 1994 
 
Marking Criteria 
 
The marking criteria will be specific to each assignment set but, in general, tutors 
will expect to see: 
 
i. the question answered fully with no significant omissions 
ii. a good grasp of the subject matter, principles and ideas set out in a clear 

argument which is supported by relevant evidence (whether empirical, 
doctrinal or conceptual). 

iii. that the answer is logically structured, tailored to the issues and 
 balanced. 
iv. careful attention to and application of authority viz. appropriate case 
 and statute law. 
v. evidence of a depth and breadth of reading. 
 
The best answers are well reasoned, persuasively written, identify the relevant 
considerations and deal with them without undue delay. They show insight, are 
incisive, and demonstrate the ability critically to evaluate legal argument. 
 
Further Reading 
 
G Williams, Learning the Law 12th edn, (2002) 
P H Kenny, Studying Law (2002) 
V Tunkel, Legal Research (1992), Chs. 1 and 7 
J A Holland and J S Webb, Learning Legal Rules 5th edn, (2003) 
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Reading List 
 
Recommended Text  
 

**Gardiner, S. et al . Sports Law , Third Edition (London: Cavendish, 2006) 
www.cavendishpublishing.com  - available from www.amazon.co.uk 
 
Grayson E. “Sport and the Law”, 3rd Edit, Butterworths, London 2000 – You may 
find some chapters of interest, but it should not be used as a main text 
 
Hartley, Hazel. "Legal Issues in Sport, PE and Recreation", London 2006, ISBN 
Number 0415321859 - This book is not adequate as your main text but does 
have some areas of interest 
 
 
Journal Articles: - You will be referred to more ar ticles throughout the 
course, but these are a good start  
 
Anderson J. "An Accident of History: Why the Decisions of Sports Governing 
Bodies are not Amenable to Judicial Review", CLWR 35 3 (173) 2006 
 
Fafinski S., “Consent and the Rules of the Game: The Interplay of Civil and 
Criminal Liability for Sporting Injuries”, Journal of Criminal Law 2005 69 (5) (414) 
 
Goodhart A. “The Sportsman’s Charter”, LQR 1962, 78, p490 
 
James M., & Pearson G., “Football Banning Orders: Analysing their Use in 
Court”, Journal of Criminal Law 2006 70 (509) 
 
Mcauley D. “They think it’s all over … It might just be now: Unravelling the 
ramifications for the European football transfer system post-Bosman”,  
European Competition Law Review 2002, 23(7) 331 
 
Yasser R. “In the heat of competition: Tort liability of one participant to another; 
why can’t participants be required to be reasonable”: 5 Seton Hall J. Sports L. 
253 (American article available on Lexis Nexis) 

 
Case List: - Again, this is just a brief overview a nd you will be referred to 
many more cases throughout the course  
 
Condon v Basi [1985] 1 WLR 866; [1985] 2 All ER 453 
Deutscher Handballbund EV v. Kolpak [2004] 2 C.M.L.R. 38 
Gough and Another v. Chief Constable of the Derbyshire Constabulary [2002] 
Q.B. 1213 
Greig and Others v Insole and Others [1978] 1 W.L.R. 302 

http://www.cavendishpublishing.com/
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** Nabozny v Barnhill 31 Ill. App 3d 212, 334 N.E.2d 258 
** PGA Tour, INC v Casey Martin No. 00-24 532 U.S. 661 
R v Coney (1882) 8 QBD 534 
R v Disciplinary Committee of the Jockey Club ex parte. Aga Khan [1993] 1 
W.L.R. 909 
R v Brown [1993] 2 W.L.R. 556 
R v Barnes [2004] EWCA Crim 3246 
* Rootes v Shelton [1968] A.L.R. 33 
Smolden v Whitworth and Another [1997] ELR 249 
*** Union Royale Belge des Societes de Football Association ASBL v Jean-Marc 
Bosman (Case C-415/93) [1996] 1 CMLR 645; 15 December 1995 
Watson v BBBC and Others [2001] ISLR 170 – Court of Appeal 
Wooldridge v Sumner [1963] 2 QB 43 
 

·  * Australian Cases 
·  ** US Cases 
·  *** European Cases 
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Introduction and Overview 
 
Reading: 
 

·  Brasch, R, How did Sports Begin? (1986), Sydney: Angus and Robinson 
·  Cashmore E. “Making Sense of Sports”, 2nd Edit 1996, Routeledge, New 

York, London 

·  Smith, M.D., Violence and Sport, 1983, Butterworths, Toronto 
________________________________________________________________ 
 
Course Overview 
 

·  What is Sport? 

·  The Development of Modern Sport 

·  The Role of Sport and its context within Society 

·  The development of “sports law” 

·  Sports Law v Sport and the Law 

·  The Law of the land on the sports field 
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Topic One 

Regulation of Safety in the Sports 
Environment 

 
Introduction 

 

The role of tort law 

Reading: 

·  Blake v Galloway [2004] EWCA (Civ) 814** 
·  Caldwell v Maguire and Fitzgerald [2001] EWCA Civ 1054** 
·  Condon v Basi [1985] 1 WLR 866; [1985] 2 All ER 453 
·  Hall v Brooklands Auto Racing Club [1933] KB 205 
·  McCord v Swansea Football Club and Another, The Times, 11 Feb 1997 
·  Mountford v Newlands School and Another [2007] EWCA Civ 21 
·  Murray v Harringay Arena Ltd [1951] WN 38 
·  Nabozny v Barnhill 31 Ill. App 3d 212, 334 N.E.2d 258 
·  Rootes v Shelton [1968] A.L.R. 33 
·  Smolden v Whitworth and Another [1997] ELR 249** 
·  Smolden v Whitworth and Another, The Times 23 April 1996 
·  Vowles v Evans [2002] EWHC 2612 QB 
·  Vowles v Evans and others [2003] EWCA Civ 318 
·  Watson v BBBC and Others [2001] ISLR 170 
·  Watson v British Boxing Board of Control Ltd and Another [2001] QB 1134 
·  Watson and Another v Gray and Another (1999) unreported 
·  Watson and Bradford City AFC Ltd v Gray and Huddersfield Town AFC 

1997 QBD (unreported) 
·  Wilks v Cheltenham Homeguard Motorcycle and Light Car Club [1971] 1 

WLR 668 
·  Wooldridge v Sumner [1963] 2 QB 43** 

________________________________________________________________ 

 

The Nature of the duty owed by one participant to a nother  

 

Trespass to the person 
·  Wilson v Pringle [1987] QB 237 – notion of intent 
·  McNamara v Duncan (1971) 26 ALR 584 
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·  Canterbury Bankstown Rugby League Football Club Ltd v Rogers; 
Bugden v Rogers (1993) NSW LEXIS 7995 (unreported transcript) 

·  Lister v Hesley Hall [2002] UKHL 22, [2002] 1 AC 215 

 

Participant negligence – The origins of reckless di sregard 
·  Wooldridge v Sumner [1963] 2 QB 43 

 
“Furthermore, the duty which he owes is a duty of care, not a duty of skill. Save where a 
consensual relationship exists between a plaintiff and a defendant by which the defendant 
impliedly warrants his skill, a man owes no duty to his neighbour to exercise any special skill 
beyond that which an ordinary reasonable man would acquire before indulging in the activity in 
which he is engaged at the relavant time. It may well be that a participant in a game or 
competition would be guilty of negligence to a spectator if he took part in it when he knew or 
ought to have known that his lack of skill was such that, even if he exerted it to the utmost, he 
was likely to cause injury to a spectator watching him. No question of this arises in the present 
case. It was common ground that Mr. Holladay was an exceptionally skilful and experienced 
horseman. 
The practical result of this analysis of the application of the common law of negligence to 
participant and spectator would, I think, be expressed by the common man in some such terms 
as these: "A person attending a game or competition takes the risk of any damage caused to him 
by any act of a participant done in the course of and for the purposes of the game or competition, 
nowtwithstanding that such act may involve an error of judgment or a lapse of skill, unless the 
participant's conduct is such as to evince a reckless disregard of the spectator's safety". 

Diplock LJ at p68 
 

Criticism of the decision in Wooldridge: 
·  Goodhart A. “The Sportsman’s Charter”, LQR 1962, 78, p490** 

 
Retreat from Wooldridge: 

·  Wilks v Cheltenham Homeguard Motorcycle and Light Car Club [1971] 1 
WLR 668 

 
“In a race the rider is, I think, liable if his conduct is such as to evince a reckless disregard of the 
spectators' safety; in other words if his conduct is foolhardy”.  
 Denning MR at *670 
 
“Lord Denning MR has already referred to the decision of this court in Wooldridge  v Sumner  n4 
and I respectfully share his difficulty in accepting the view there expressed that a competitor in 
such events as this is to be held liable only if he acts in reckless disregard of the spectators' 
safety. For my part, I would with deference adopt the view of Dr Goodhart that the proper test is 
whether injury to a spectator has been caused 'by an error of judgment that a reasonable 
competitor, being the reasonable man of the sporting world, would not have made” 
 Edmund Davies LJ at *673-674 
 
“"A person attending a game or competition takes the risk of any damage caused to him by any 
act of a participant done in the course of and for the purposes of the game or competition, 
notwithstanding that such act may involve an error of judgment or a lapse of skill, unless the 
participant's conduct is such as to evince a reckless disregard of the spectator's safety".' 
It is, however, important to remember that the test remains simply that of negligence and that 
whether or not the competitor was negligent must be viewed against all the circumstances -- the 
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tests mentioned in Wooldridge  v Sumner  are only to be applied if the circumstances warrant 
them”. 
 Phillimore LJ at * 676 citing Diplock LJ in Wooldridge v Sumner at p68 
 
Ordinary negligence established: 

·  Rootes v Shelton [1968] A.L.R. 33 - Australia 
 
”…in a case such as the present, it must always be a question of fact, what exoneration from a 
duty of care otherwise incumbent upon the defendant was implied by the act of the plaintiff joining 
in the activity.  Unless the activity partakes of the nature of a war or of something else in which all 
is notoriously fair, the conclusion to be reached must necessarily depend, according to the 
concepts of the common law, upon the reasonableness, in relation to the special circumstances, 
of the conduct which caused the plaintiff's injury.  That does not necessarily mean the compliance 
of that conduct with the rules, conventions or customs (if there are any) by which the correctness 
of conduct for the purposes of the carrying on of the activity as an organized affair is judged for 
the tribunal of fact may think that in the situation in which the plaintiff's injury was caused a 
participant might do what the defendant did and still not be acting unreasonably, even though he 
infringed the ''rules of the game''.  Non-compliance with such rules, conventions or customs 
(where they exist) is necessarily one consideration to be attended to upon the question of 
reasonableness but it is only one, and it may be of much or little or even no weight in the 
circumstances”. 

Kitto J at p37 
 

·  NB Nabozny v Barnhill 31 Ill. App 3d 212, 334 N.E.2d 258 – United States 
·  Condon v Basi [1985] 1 WLR 866; [1985] 2 All ER 453 

 
“The standard is objective, but objective in a different set of circumstances.  Thus there will of 
course be a higher degree of care required of a player in a First Division football match than of a 
player in a local league football match”. 

Donaldson M.R. Condon v Basi [1985] 1 WLR 866 *867 
 

NB See McArdle & James “Are you experienced? ‘Playing cultures’, sporting 
rules and personal injury litigation after Caldwell v MaGuire”, 2005, 13 Tort Law 
Review 193 for an interesting perspective on the possible resurrection of this 
variable standard. 
 

·  Elliott v Saunders and Another QBD (1994) unreported 
·  McCord v Swansea Football Club and Another, The Times, 11 Feb 1997 
·  Watson and Another v Gray and Another (1999) unreported - CA 
·  Watson and Bradford City AFC Ltd v Gray and Huddersfield Town AFC 

1997 QBD (unreported) 
 
An Alternative Approach? 

·  Caldwell v Maguire and Fitzgerald [2001] EWCA Civ 1054 
 
“As to the law, the judge said that the "primary guidance" for him must come from the Court of 
Appeal. He noted that this court had never had to consider an entirely similar situation, but had 
considered analogous situations in five cases, which he reviewed. From these cases he extracted 
five propositions: 
 
"(1) Each Contestant in a lawful sporting contest (and in particular a race) owes a duty of care to 
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each and all other contestants. 
 
(2) That duty is to exercise in the course of the contest all care that is objectively reasonable in 
the prevailing circumstances for the avoidance of infliction of injury to such fellow contestants. 
 
(3) The prevailing circumstances are all such properly attendant upon the contest and include its 
object, the demands inevitably made upon its contestants, its inherent dangers (if any), its rules, 
conventions and customs, and the standards, skills and judgment reasonably to be expected of a 
contestant. Thus in the particular case of a horse race the prevailing circumstances will include 
the contestant's obligation to ride a horse over a given course competing with the remaining 
contestants for the best possible placing, if not for a win. Such must further include the Rules of 
Racing and the standards, skills and judgment of a professional jockey, all as expected by fellow 
contestants. 
 
(4) Given the nature of such prevailing circumstances the threshold for liability is in practice 
inevitably high; the proof of a breach of duty will not flow from proof of no more than an error of 
judgment or from mere proof of a momentary lapse in skill (and thus care) respectively when 
subject to the stresses of a race. Such are no more than incidents inherent in the nature of the 
sport. 
 
(5) In practice it may therefore be difficult to prove any such breach of duty absent proof of 
conduct that in point of fact amounts to reckless disregard for the fellow contestant's safety. I 
emphasise the distinction between the expression of legal principle and the practicalities of the 
evidential burden." 

Tuckey LJ 
 
·  Blake v Galloway [2004] EWCA (Civ) 814 

 
“I recognise that the participants in the horseplay owed each other a duty to take reasonable care 
not to cause injury. What does that mean in the context of play of this kind? No authority has 
been cited to us dealing with negligence in relation to injury caused in the course of horseplay, as 
opposed to a formal sport or game. I consider that there is a sufficiently close analogy between 
organised and regulated sport or games and the horseplay in which these youths were engaged 
for the guidance given by the authorities to which I have referred to be of value in the resolution of 
this case. The only real difference is that there were no formal rules for the horseplay. But I do not 
consider that this is a significant distinction. The common features between horseplay of this kind 
and formal sport involving vigorous physical activity are that both involved consensual 
participation in an activity (i) which involves physical contact or at least the risk of it, (ii) in which 
decisions are usually expected to be made quickly and often as an instinctive response to the 
acts of other participants, so that (iii) the very nature of the activity makes it difficult to avoid the 
risk of physical harm. 
 
I would, therefore, apply the guidance given by Diplock LJ in Wooldridge, although in a slightly 
expanded form, and hold that in a case such as the present there is a breach of the duty of care 
owed by participant A to participant B only where A's conduct amounts to recklessness or a very 
high degree of carelessness”. 

Dyson LJ at paras 15-16 
 

 
The Position of Referees  

·  Smolden v Whitworth and Another [1997] ELR 249; [1997] P.I.Q.R. P133 
 
“The second defendant's first and main defence was that he had not committed any actionable 
breach of duty. But he pleaded that if, contrary to that main defence, he had committed such an 
actionable breach of duty, then the plaintiff had consented to the risk of injury of the type 
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sustained by him by voluntarily playing as a member of the front row of his team's pack of 
forwards and/or by voluntarily participating in the practice of collapsing, thereby also increasing 
the risk that the opposing front row might seek to do the same. 
In the course of his judgment the judge acquitted the plaintiff of accusations made against him 
personally and found that the plaintiff had done nothing in the course of the game, and 
particularly in the last three set scrums, which amounted to improper play and that he had not by 
his own negligence contributed to his own injury. The judge also rejected the second defendant's 
reliance on the defence volenti non fit injuria, observing that although the plaintiff had consented 
to the risk of injury in this game of rugby, he could not by inference be held to have consented to 
the second defendant's breach of duty as found by the judge. 
The second defendant argued on appeal that the judge was wrong to have rejected his defence 
of volenti. He argued that since the plaintiff himself had known of the rules and of the dangers of 
collapse, he had impliedly consented to the risk of injury. In our judgment this argument is 
unsustainable. The plaintiff had of course consented to the ordinary incidents of a game of rugby 
football of the kind in which he was taking part. Given, however, that the rules were framed for the 
protection of him and other players in the same position, he cannot possibly be said to have 
consented to a breach of duty on the part of the official whose duty it was to apply the rules and 
ensure so far as possible that they were observed. If the plaintiff were identified as a prime culprit 
in causing the collapse of the scrums, then this defence (and contributory negligence) might call 
for consideration. But that is not the case. 
The judge was at pains to emphasise that his judgment in favour of the plaintiff was reached on 
the very special facts of this case, having regard in particular to the rules designed to afford 
protection to players aged under 19 and to the evidence that the number of collapsed scrums 
which was permitted to occur in the course of this match was well in excess of what any informed 
observer considered to be acceptable. He did not intend to open the door to a plethora of claims 
by players against referees, and it would be deplorable if that were the result. In our view that 
result should not follow provided all concerned appreciate how difficult it is for any plaintiff to 
establish that a referee failed to exercise such care and skill as was reasonably to be expected in 
the circumstances of a hotly-contested game of rugby football. We are caused to wonder whether 
it would not be beneficial if all players were, as a matter of general practice, to be insured not 
against negligence but against the risk of catastrophic injury, but that is no doubt a matter to 
which those responsible for the administration of rugby football have given anxious attention”. 

Bingham CJ at *p146-147 
 

·  Smolden v Whitworth and Another, The Times 23 April 1996 
·  Vowles v Evans [2002] EWHC 2612 QB 
·  Vowles v Evans and others [2003] EWCA Civ 318 

 
The position of Selectors  

·  Mountford v Newlands School and Another [2007] EWCA Civ 21 
 

The spectator experience;  
·  Murray v Harringay Arena Ltd [1951] WN 38 
·  Francis v Cockrell [1870] 5 QB 501 
·  Bolton v Stone [1951] 1 All ER 1078 
·  Wooldridge v Sumner [1963] 2 QB 43 
·  Cleghorn v Oldham (1927) 43 TLR 465 
·  Wilks v Cheltenham Home Guard [1971] 1 WLR 668 
·  Occupiers Liability Act 1957, s2** 
·  Alcock v Chief Constable of South Yorkshire [1991] 4 All ER 907 
·  Hillsborough Stadium Disaster (Final Report), Cm 962 
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·  Fire Safety and Safety of Places of Sport Act 1987, (NB The Bradford 
Fire) 

·  Football (Offences) Act 1991 
·  Football Disorder Act 2000** 
·  Hartley, Hazel, Exploring Sport and Leisure Disasters: A Socio-Legal 

Perspective (2001), London: Cavendish 
 
The Position of Governing Bodies and event provider s:  

·  Watson v BBBC and Others [2001] ISLR 170** 
·  Watson v British Boxing Board of Control Ltd and Another [2001] QB 1134 
·  NB - Agar and Others v Hyde; Agar and Others v Worsley 173 A.L.R. 665 
·  NB - Haylen v New South Wales Rugby Union Ltd [2002] NSWSC 114 
·  Hall v Brooklands Auto Racing Club [1933] KB 205 
·  Murray v Harringay Arena Ltd [1951] WN 38 
·  Simms v Leigh Rugby Football Club Ltd [1969] 2 All ER 923 
·  Wattleworth v Goodwood, Royal Automobile Club and Federation  

Internationale d’Automobile [2004] EWHC 140 (QB) 
·  Woods v Multi-Sport Holdings Pty Ltd [2002] HCA 9 460 

 

 

Some Questions to Consider  
 

·  What was the approach suggested in Wooldridge v Sum ner? Why 

was it controversial? 

·  What is the variable standard of care proposed in C ondon v Basi and 

what problems may it cause if implemented? 

·  Explain the relevance of volenti non fit injuria to  negligence in sport? 

·  What is meant by the playing culture of a sport and  what is its 

relevance following the decision in Caldwell v MaGu ire & Fitzgerald?  
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*291 Abstract  

This article considers the issue of the appropriate standard of care for sport and 
recreational situations in the light of the recent decision of the Court of Appeal in Blake 
v Galloway [FN2] which appears to advocate a return to the standard of reckless 
disregard first advocated in Wooldridge v Sumner, [FN3] but then clearly retreated from 
in subsequent case law such as Condon v Basi, [FN4] Elliott v Saunders, [FN5] McCord 
v Swansea Football Club, [FN6] Watson v Gray [FN7] and Smolden v Whitworth and 
Nolan. [FN8] 
PC 

The standard of reckless disregard for issues of negligence in sports and recreational 
settings which was first advocated in Wooldridge was not wholly embraced when first 
applied. The approach received trenchant criticism almost as soon as the judgment of 
the Court of Appeal was handed down. Goodhart, in a withering attack on the finding of 

http://uk.westlaw.com/find/default.wl?DB=UK%2DCASELOC&SerialNum=2004471778&FindType=Y&AP=&mt=WestlawUK&fn=_top&sv=Split&vr=2.0&sp=ukhallam-000&rs=WLUK5.07
http://uk.westlaw.com/find/default.wl?DB=UK%2DCASELOC&SerialNum=1962017678&FindType=Y&AP=&mt=WestlawUK&fn=_top&sv=Split&vr=2.0&sp=ukhallam-000&rs=WLUK5.07
http://uk.westlaw.com/find/default.wl?DB=UK%2DCASELOC&SerialNum=1985031844&FindType=Y&AP=&mt=WestlawUK&fn=_top&sv=Split&vr=2.0&sp=ukhallam-000&rs=WLUK5.07
http://uk.westlaw.com/find/default.wl?DB=UK%2DCASELOC&SerialNum=2001569744&FindType=Y&AP=&mt=WestlawUK&fn=_top&sv=Split&vr=2.0&sp=ukhallam-000&rs=WLUK5.07
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the court, stated [FN9]: 
"It is on this point regarding the reckless disregard of the safety of others that the 

present case seems to introduce a novel element into the law, for it is unusual to find 
liability limited to recklessness. In most cases an error of judgment or a lapse of skill are 
sufficient to support a charge of negligence."  
Although this academic criticism was not followed immediately by similar judicial 
intervention, the decision of the Court of Appeal in Wooldridge [FN10] clearly did not 
receive wholehearted support and it was not long before the retreat from the standard 
advocated previously in Wooldridge began. The genesis of this retreat can be found in 
Wilks v Cheltenham Homeguard. [FN11] Phillimore L.J. in discussing the reckless 
disregard standard, apparently advocated by both Sellers and Diplock L.JJ. in 
Wooldridge v Sumner, stated [FN12]: 

"It is, however, important to remember that the test remains simply that of 
'negligence and that whether or not the competitor was negligent must be viewed against 
all the *292 circumstances--the tests mentioned in Wooldridge v Sumner are only 
applied if the circumstances warrant them."  
This being the case, it becomes difficult to justify the explicit promotion of the standard 
applied in Wooldridge v Sumner, and it seemed that Denning M.R. also was less than 
enthusiastic about the standard which had been put forward previously. Although not 
going as far as Phillimore L.J., he did nevertheless attempt to distance himself from that 
decision, by distinguishing the particular facts of the case. Although apparently 
suggesting that the approach adopted in Wooldridge was appropriate for the particular 
circumstances of that case, the kind of language used by Denning M.R. in reaching his 
conclusions was nevertheless far short of an acceptance of the standard of reckless 
disregard which had been put forward in Wooldridge. He stated: "In a race the rider is, I 
think, liable if his conduct is such as to evince a reckless disregard of the spectators' 
safety: in other words, if his conduct is foolhardy." [FN13] 

Foolhardy certainly seems to imply a different standard to that of reckless disregard. 
Following this partial retreat, the position in relation to the appropriate standard of 

care as applied to sports and recreation settings was clarified by the Court of Appeal in 
Condon v Basi. [FN14] This case has become the most influential precedent in the area 
of negligence in sports and so it is appropriate to examine the case in some detail. 
Although Donaldson M.R. was responsible for formulating the appropriate standard of 
care that has been applied in subsequent cases, he does not actually offer help in any 
attempt to distinguish between the practicalities of reckless disregard and ordinary 
negligence. The Court seemed to pay little attention to the difference between these 
approaches. Whilst explaining the nature of the behaviour that resulted in the injury, 
Donaldson M.R. quoted directly from the experienced match referee's report. He thus 
related [FN15]: 

"After 62 minutes of play of the above game, a player from Whittle Wanderers 
received possession of the ball some 15 yards inside Khalsa Football Club's half of the 
field of play. This Whittle Wanderers' player upon realising that he was about to be 
challenged for the ball by an opponent pushed the ball (a)way. As he did so, the 
opponent [the defendant] challenged, by sliding in from a distance of about three to four 
yards. The slide tackle came late, and was made in a reckless and dangerous manner, by 
lunging with his boot studs showing about a foot-18 inches from the ground. The result 
of this tackle was that [the plaintiff] sustained a broken right leg. In my opinion, the 
tackle constituted serious foul play and I sent [the defendant] from the field of play."  
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Subsequently, in the county court, the judge wholly accepted this report, "subject to a 
modification in that he thought the defendant's foot was probably 9 inches off the 
ground". [FN16] The trial judge continued: "[The tackle] was made in a reckless and 
dangerous manner not with malicious intent towards the plaintiff but in an 'excitable 
manner without thought of the consequences'." [FN17] 

These judgments were completely accepted by Donaldson M.R., in the Court of 
Appeal. In drawing his conclusions, the county court judge ruled [FN18]:  

"It is not for this court to attempt to define exhaustively the duty of care between 
players in a soccer football game. Nor, in my judgment, is there any need because there 
was here *293 such an obvious breach of the defendant's duty of care towards the 
plaintiff. He was clearly guilty, as I find the facts, of serious and dangerous foul play 
which showed a reckless disregard of the plaintiff 's safety and which fell far below the 
standards which might reasonably be expected in anyone pursuing the game."  
Donaldson M.R. concluded by stating [FN19]: 

"For my part I cannot see how that conclusion can be faulted on its facts, and on the 
law I do not see how it can possibly be said that the defendant was not negligent."  
It appears that Wootton J., in the county court, was applying a standard of reckless 
disregard, (at this stage, Wooldridge v Sumner, [FN20] with its imposition of the 
standard of reckless disregard appeared to be good authority for sports participant cases, 
albeit in that particular instance the case involved injury inflicted by a participant on a 
spectator and despite the seeming retreat signalled by Wilks), and through the 
application of that standard found the defendant liable in negligence. 

There was a dearth of relevant precedent available to guide the Court in its decision, 
a fact that clearly surprised Donaldson M.R., who commented [FN21]: 

"It is said that there is no authority as to what is the standard of care which governs 
the conduct of players in competitive sports generally and, above all, in a competitive 
sport whose rules and general background contemplate that there will be physical 
contact between the players, but that appears to be the position.  
With no precedent to work from, the Court elected to accept a decision from the 
Australian High Court, which arose from an injury received whilst water-skiing. 
Donaldson M.R. wrote [FN22] that, "I would completely accept the decision of the High 
Court of Australia, in Rootes v Shelton" [FN23]. Why the Court would choose to accept 
a decision arising from a non-contact sport such as waterskiing, (particularly in the face 
of more convincing arguments from other jurisdictions), and apply it to an injury 
received in association football is a matter of some conjecture; it is, though, beyond the 
scope of this article. The standard of care to be applied Donaldson M.R. described thus 
[FN24]: 

"There is a general standard of care, namely the Lord Atkin approach in Donoghue v 
Stevenson [1932] AC 562 that you are under a duty to take all reasonable care taking 
account of the circumstances in which you are placed, which in a game of football, are 
quite different from those which affect you when you are going for a walk in the 
countryside."  
The approach identified in Rootes v Shelton, and then adopted in Condon v Basi, 
subsequently guided the application of negligence in sporting and recreational settings 
in England and Wales for the next 15 years. The approach typified by the words of 
Curtis J. in Smolden v Whitworth, [FN25] who stated, "The law is as stated in Condon v 
Basi", therefore accepting the ordinary negligence standard and rejecting the reckless 
disregard standard advocated in Wooldridge. 



 27 

Despite the apparent harmony between principles of ordinary negligence as applied 
generally and the principles being applied to the appropriate standard in sports and 
recreation settings, there was not universal approval of the approach adopted, as was 
demonstrated in Caldwell v Maguire & *294 Fitzgerald, [FN26] a case where a 
professional jockey suffered serious injury in a fall and brought an unsuccessful action 
against the two other jockeys involved in the incident. At first instance, Holland J. 
appeared to advocate an approach more akin to that seen in Wooldridge v Sumner 
[FN27] than that adopted in Condon v Basi. He listed five considerations, the final two 
of which stated [FN28]: 

"4) Given the nature of such prevailing circumstances the threshold for liability is in 
practice inevitably high: the proof of a breach of duty will not flow from proof of no 
more than an error of judgment or from mere proof of a momentary lapse in skill (and 
thus care) respectively when subject to the stresses of a race. Such are no more than 
incidents inherent in the nature of the sport. 

5) In practice it may therefore be difficult to prove any such breach of duty absent of 
proof of conduct that in point of fact amounts to reckless disregard for the fellow 
contestant's safety. I emphasis (sic) the distinction between the expression of legal 
principle and the practicalities of the evidential burden."  
The reasoning of the court in Caldwell, [FN29] echoes very much the words of 
Phillimore L.J. in Wilks v Cheltenham Homeguard, [FN30] seen earlier, and the 
position advocated by Holland J. was confirmed in the Court of Appeal by Tuckey L.J., 
who stated: 

"In his fourth and fifth propositions, the judge made it clear that he was referring to 
the practicalities of the evidential burden and not to legal principle. All he was saying 
was that, in practice, given the circumstances which he had identified, the threshold for 
liability was high. Lord Bingham CJ said the same of a referee in Smolden, even 
though, as he pointed out, the referee was not in the same position as a player because 
one of the referee's responsibilities was the safety of the players. Lord Brennan accepted 
that the threshold of liability as between participants must be at least as high as that 
between player and referee. The judge did not say that a claimant has to establish 
recklessness. That approach was specifically rejected by this court in Smolden. As in 
Smolden, there will be no liability for errors of judgment, oversights or lapses of which 
any participant might be guilty in the context of a fast moving contest. Something more 
serious is required. I do not think it is helpful to say any more than this in setting the 
standard of care to be expected in cases of this kind."  
There is a clear similarity between the position of the law in this area following Wilks 
and the position which can be seen following this decision in Caldwell some 30 years 
later. Following the decision in Wilks the next time the Court of Appeal had to rule on 
such an issue, they chose to adopt the approach that the appropriate standard of care was 
that of "ordinary negligence taking account of all the circumstances". [FN31] However, 
in the light of the decision in Caldwell which seemed to return to the uncertainty 
apparent in Wilks, the Court of Appeal this time seems to have adopted a different 
approach and it is to an analysis of this latest decision that this article now turns. 

The case Blake v Galloway, [FN32] involved a group of five friends, all 15- year-
olds engaged in horseplay. This horseplay took the form of throwing small pieces of 
bark and twigs at one another. The claimant was injured when the defendant struck him 
in the eye with a small piece of bark *295 chipping causing serious injury. At first 
instance, [FN33] "DJ Walker, sitting at Plymouth County Court, held that the injury was 
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caused by the negligence and battery of the defendant, rejected the defence of volenti 
non fit injuria, but reduced the damages by 50% to reflect the claimant's contributory 
negligence." 

Whilst there are clear differences between horseplay and regulated sports or 
recreational activities, the Court of Appeal viewed these differences as inconsequential 
where the question of the appropriate standard of care was concerned. Dyson L.J. 
explained [FN34]: 

"In the present case, the horseplay in which the five youths were engaged was not a 
regulated sport or game played according to explicit rules, nor was it organised in a 
formal sense. Rather, it was in the nature of informal play, which was being conducted 
in accordance with certain tacitly agreed understandings or conventions ... No authority 
has been cited to us dealing with negligence in relation to injury caused in the course of 
horseplay, as opposed to a formal sport of game. I consider that there is a sufficiently 
close analogy between organised and regulated sport or games and the horseplay in 
which these youths were engaged for the guidance given by the authorities to which I 
have referred [FN35] to be of value in the resolution of this case. The only real 
difference is that there were no formal rules for the horseplay."  
Dyson L.J. then continued [FN36]: 

"The common features between horseplay of this kind and formal sport involving 
vigorous physical activity are that both involved consensual participation in an activity 
(i) which involves physical contact or at least the risk of it, (ii) in which decisions are 
usually expected to be made quickly and often as an instinctive response to the acts of 
other participants, so that (iii) the very nature of the activity makes it difficult to avoid 
the risk of physical harm."  
The Court of Appeal in Caldwell clearly stated that although the level of behaviour 
which would breach the appropriate standard may be tantamount to reckless disregard, 
that standard nevertheless remained that of ordinary negligence taking account of all the 
circumstances. The decision of the Court of Appeal in Blake v Galloway, [FN37] was 
enunciated by Dyson L.J. in the following manner: 

"I would, therefore, apply the guidance given by Diplock LJ in Wooldridge, 
although in a slightly expanded form, and hold that in a case such as the present there is 
a breach of the duty of care owed by participant A to participant B only where A's 
conduct amounts to recklessness or a very high degree of carelessness."  
This appears to be moving further than the Court in Caldwell were prepared to go. There 
is no supplemental guidance that the standard should remain that of ordinary negligence 
and that the behaviour addressed merely relating to the evidential burden. It may well be 
the case that the statement made has been left deliberately open to necessitate 
clarification by another Court. Alternatively, it may also be seen as an acceptance by the 
Court of Appeal that in the light of the unique nature of such horseplay and in particular 
of sport and recreational activities, (which was discussed earlier in the judgment), the 
standard should indeed be modified in this manner to take better account of this unique 
nature. It is submitted that this approach is preferable to the *296 ambiguous and 
confusing approach advocated by the Court of Appeal in Caldwell. The clear application 
of a standard of reckless disregard creates certainty and brings the application of legal 
principle into harmony with the realities of the nature of the activity. 

This is an issue that is currently being debated in standing committee in the House 
of Commons with the discussion on the Promotion of Volunteering Bill. [FN37a] The 
aim of this Private Members Bill is to provide limited legal protection for those that 
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volunteer to provide sports and recreational facilities. One way of doing this proposed in 
the Bill is to limit negligence liability to where a Court will: "Only uphold any claim for 
negligence or breach of statutory duty where the volunteer has shown a reckless 
disregard for safety." [FN38] 

Looked at in the light of the decision in Blake v Galloway, this proposed legislation 
takes on greater significance. There is the clear desire to provide limited protection for 
those involved in "volunteering". This protection has its legal basis in the decision in 
Wooldridge v Sumner, [FN39] a decision which appeared to have fallen from favour but 
which over recent years could be seen to be regaining a foothold in the debate 
concerning the appropriate standard of care in sports and recreation settings. The 
decision in the case in hand, coupled with the proposals contained in the Promotion of 
Volunteering Bill have moved the rationale behind Wooldridge full square back onto the 
centre stage of the debate between reckless disregard and ordinary negligence. It is 
submitted that this is where it should now remain. 
 
FN Peter Charlish can be contacted by email at petercharlish@yahoo.com. 
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*85 Abstract  

In this article Peter Charlish, a lecturer in Tort Law at the University of Sheffield, 
looks at the civil liability of sports referees and administrators following the recent 
decisions of the High Court and the Court of Appeal in the Richard Vowles rugby case. 
ML 

The recently decided case, Vowles v Evans, [FN1] in which the Welsh Rugby 
Union, (WRU), was held liable for the injuries received by a participant following a 
scrummage during a game of rugby union between Llanharan Second XV and Tondu 
Second XV, in January 1998, has once again given food for thought to those who 
participate in contact sports, be that as players, referees or administrators. The WRU 
accepted vicarious liability for the referee of the day, Mr David Evans, (rather ironically 
a practising solicitor, specialising in personal injury), for the injuries received by Mr 
Vowles. It was the first case in which an amateur referee in any sport has been held 
liable in the context of an adult amateur game. 
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The facts of the case were that there was an injury to the Llanharan Second XV, (Mr 
Vowles's team), loose-head prop, [FN2] in the thirtieth minute of the game, 
necessitating a replacement prop forward. There was no suitably experienced/qualified 
player to replace the injured loose-head prop and so Christopher Jones acted as 
replacement. Llanharan then declined the referee's invitation to proceed for the rest of 
the game with uncontested scrums, (a safety measure designed to account for the 
presence of inexperienced front row forwards). In the final moments of the game, there 
was a faulty engagement of the scrum resulting in the injuries received by the claimant. 

Although this case broke some new ground, comparisons can clearly be drawn with 
another rugby union case, Smoldon v Whitworth, [FN3] where the match referee, in a 
game at Colts level, was held liable for the injuries received by Ben Smoldon, [FN4] 
following a collapsed scrum. [FN5] Smoldon, like Vowles was playing in the position 
of hooker [FN6] and as such, bore the full force of the competing packs when the 
scrums went down. In Smoldon's case, the referee failed to deal with persistent collapses 
and furthermore failed to enforce the new rules designed specifically to maintain *86 
safety in scrums for junior players; namely the crouch-touch-pause-engage routine; 
where the ball is put into the scrum only after the afore-mentioned sequence is followed. 
The consequences of this failure were the catastrophic injuries, (paralysis from the neck 
down), received by Ben Smoldon. 

The laws of rugby union are quite categorical in their provision for scrummage 
competition: all players who participate in the front row must be experienced in the 
position. The game was played under the auspices of the Welsh Rugby Union, their 
version of the 1997 Laws of the game being applicable to the match in question. Law 3, 
(12) stated [FN7]: 

In the event of a front row forward being ordered off or injured or both, the referee, 
in the interests of safety, will confer with the captain of his team to determine whether 
another player is suitably trained/experienced to take his position; if not the captain shall 
nominate one other forward to leave the playing area and the referee will permit a 
substitute front row forward to replace him. This may take place immediately or after 
another player has been tried in the position. 

Where there is no other front row forward available due to a sequence of players 
ordered off or injured or both then the game will continue with non-contestable 
scrummages ... (emphasis added)  
Furthermore, there is clear authority contained within the laws of rugby union, 
empowering the referee to abandon the game if he or she considers that it would be 
dangerous to continue. Law 6(A) (3) Note (iii) states [FN8]:  

The referee has the power to declare no side before time has expired if in his 
opinion, the full time cannot for any reason be played or continuance of play would be 
dangerous.  
The importance of these provisions cannot be overstated. A well-known danger in rugby 
union is the occurrence of collapsed or faulty scrums. In such an event, a clear and 
again, known risk, is that of serious neck injury. Particularly vulnerable are the opposing 
front row forwards, especially the hookers who are in effect trapped by the props on 
either side of them. It is for these reasons that the above-mentioned safety provisions 
have been implemented. The consequences of the failure of the referee to apply these 
provisions effectively were the disastrous injuries received by Richard Vowles, 
(incomplete tetraplegia). The injury occurred in the dying seconds of the game, in what 
was to be the last scrum contested. It is interesting to note that the injuries received by 
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Ben Smoldon following a collapsed scrum also occurred virtually at the end of the 
match, providing some evidence of a confirmation of the words of Curtis J. in that case, 
who stated [FN9]: 

I have no doubt that ten minutes from no-side the constant scrummaging which had 
characterised this game plus the abnormal number of collapses, had caused the packs to 
be physically weary. This is when young limbs are at their more vulnerable.  
Llanharan had played on a wet, muddy pitch, with an inexperienced loose-head prop 
since the thirtieth minute of the game. It was never suggested that Mr Evans, (the 
referee), had been negligent in his control of the scrums or the match in general. 

However, the crucial actions in establishing liability occurred not when the injury 
actually happened, but when Mr Evans gave Llanharan the option of uncontested 
scrums, following the injury to their loose-head prop and their inability to provide a 
suitably experienced replacement. *87 In leaving the players to decide for themselves 
whether or not to proceed with uncontested scrums, Mr Evans was abdicating his 
primary responsibility towards the players--that of maintaining their safety at all times, 
even to the extent of, when necessary, protecting the players from themselves. The 
English Rugby Football Union referee's manual, (of which the defendant had a copy), 
states [FN10]: 

It cannot be stressed too often that the primary role of the referee is to protect the 
players. You cannot always protect them from themselves, if they are determined to 
place themselves in danger, but you must be there to make sure that they are protected 
from the consequences of their actions, however judicious they may have been ... you 
will need to play uncontested scrummages if either side cannot raise a qualified front 
row.  
The appropriate law governing the situation, (and backed by explicit advice from the 
RFU), where there is no suitably experienced front row forward is quite clear, the game 
must continue with uncontested scrums. In failing to enforce this at that point or any 
subsequent point in the game, the referee fell below the standard of care required. 
Morland J. continues [FN11]: 

As I find, the evidence is clear that the first defendant effectively abdicated his 
responsibility leaving it to Llanharan to decide whether to play non-contested scrums. 
He made no enquiries of Christopher Jones as to whether he was suitably trained and 
experienced. The decision not to have non-contested scrums was not taken in the heat of 
the moment during fast moving play. It was taken when play had stopped and after 
discussion but without any interrogation of Christopher Jones as to his training and 
experience as a prop by the first defendant. (emphasis added) 

... I am satisfied that Christopher Jones's lack of technique and experience as a prop 
was a significant contributory cause of the unsatisfactory nature of set scrummages, not 
only collapses which were not a cause of the claimants accident but also mistimed 
engagement which was.  
In stressing that the fateful decision taken by the referee did not happen in the heat of 
the moment, the court was drawing parallels with Harrison v Vincent, [FN12] where an 
accident occurred in a motorcycle and sidecar race. It was found that the accident was 
caused by faulty brake installation and inspection. It was stressed that as this action had 
taken place in the relative calm of the workshop rather than during the excitement of the 
race, the standard of ordinary negligence rather than the assumed modified standard of 
care [FN13] was appropriate. Similarly in the case in hand, it may have been excusable 
for the referee to have taken the decision he did in the heat of the moment, but not 
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where, as the court acknowledged, there was an opportunity for reflection and thought 
as was the case in this scenario. In any question raised concerning possible liability, this 
would have been a necessary circumstance taken into account by the court. The referee 
had the opportunity to take a balanced and considered decision in line with the official 
laws of the game but failed to follow those relevant laws. This failure to take that single 
correct decision, and to keep the situation under review during the game when it was 
clear, as the court heard, that there was an increasing number of badly set scrummages, 
[FN14] appears to have been crucial in the finding of liability. Other factors had played 
some part in the unfortunate events, but it was the decision to *88 offer Llanharan the 
option of uncontested scrums that was to be the most important factor in the finding of 
liability. Morland J. commented [FN15]: 

Although I am satisfied that the first defendant's refereeing during play was up to 
standard, in my judgment he had been in breach of duty in leaving Llanharan to decide 
whether scrums were non-contested and thus Christopher Jones became loose-head in 
set scrums. Jones's lack of technique, training and experience as a prop was, I am 
satisfied a significant cause of the mistiming on engagement and the claimant's accident.  
It is clear from the decision that a referee's duty extends even as far as over-ruling what 
in effect were consenting adults. The players, it could be argued, by declining the 
referee's offer of continuing with uncontested scrums, had expressly assumed the risk of 
injury, in effect they had agreed to play according to locally modified laws of the game. 
The players would all have been aware of the dangers involved particularly in the front 
row and they had expressly agreed to carry on confronting that danger, knowing that the 
loose-head prop was inexperienced in that position. There was no notion of implied 
consent to be argued. This was clearly express consent, which the judge chose to either 
ignore or overlook. However, as we have already seen, official communication from the 
RFU stated that at times a referee may have to protect players from themselves, and 
therefore the onus remains on the match officials to maintain due diligence with regards 
to participant safety at all times. Concerns have been raised subsequent to this case 
about the possible effects of the decision on the future of contact sports in general and 
rugby football in particular. 

The Welsh Rugby Union issued a press release on the day of the decision in which 
they stated [FN16]: 

We are concerned about the judgment which has today been delivered by Mr Justice 
Holland [sic] and the implications for the game of rugby union.  
Similarly, Mr Nigel Hook, senior technical officer of the Central Council of Physical 
Recreation opined [FN17]: 

This is a landmark case which will cause all our members to look again very closely 
at their regulations and insurance policies. We will be alerting the national governing 
bodies as to the consequences of this case.  
So what are the consequences of this case? 

Smoldon v Whitworth [FN18] had already established that a referee owed a duty of 
care to youth level players. It is hardly a great leap of legal principle to extend this duty 
to apply to amateur adult players. Moreover, there was no question of Mr Evans failing 
to reach the appropriate standard of care over the course of the game. Rather, he simply 
failed to implement one specific law, opting to leave the matter of uncontested scrums 
to the players' discretion rather than imposing the ruling himself. Whether this decision 
was taken by Mr Jones out of ignorance of the appropriate law or whether he simply 
chose to interpret it in his own manner is unclear. It may be a worry to referees of rugby 
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union however that it is now clear that they must have detailed knowledge of all laws of 
the game, particularly laws related to safety. It may well be that this will prove to be a 
deterrent to referees in a sport where the official laws of the game currently run to 176 
pages. It would appear *89 that Smoldon established that players may accept the 
ordinary risks of the game and that one of those ordinary risks was the occurrence of 
collapsed scrums. However they do not accept the risk of an unreasonable number of 
collapsed scrums as seen in Smoldon, and that the referee was negligent in failing to 
control this aspect of the game to a reasonable level. The fact that in the case in hand, it 
was the players themselves who expressly chose the option of continuing the game with 
contested scrums, despite knowing that one of the front row forwards was inexperienced 
in the position is surely the issue of most interest arising from this case rather than the 
extension of referee's liability to adult rugby union. 

The extension of referees liability from colts, (under 19s), as was the case in 
Smoldon, to adults, as in Vowles may be equated with the Canadian case Smith v 
Horizon Aero Sports Ltd, [FN19] where it was held that the legal implications of the 
teacher/pupil relationship do not significantly differ where the pupil is an adult. In that 
particular case, a parachute instructor failed to ensure that the correct techniques were 
learnt by his adult pupil, with suitably disastrous consequences. A teacher owes a duty 
of care to their pupils whether they are children or adults. In terms of the case in hand it 
must also be just that a referee will owe a duty of care to players whether they are 
youngsters or adults. 

The question that must be raised is whether or not Mr Vowles, by being part of the 
Llanharan team that expressly elected to continue with contested scrums, therefore 
consented to the legal risk of being the victim of the tort. He had clear knowledge of the 
dangers associated with the set scrummage and yet agreed to pack down alongside a 
player whom he knew had very little experience in the position. Furthermore, he would 
be similarly aware of the provisions in the laws of the game that all players in the front 
row should be experienced in that position, and that this was clearly a safety measure. A 
reasonable, alternative option was open to the Llanharan players, the game could have 
easily continued with uncontested scrums. There was no sense that without agreement to 
play with the inexperienced player the game could not continue, (although technically it 
is arguable that the match would be unable to continue as a competitive game due to the 
provision in the league rules which would have prevented points being awarded to 
Llanharan, had they won the match). In contrast, in Smith v Baker [1891], [FN20] the 
claimant, who was injured when a stone fell on him from a crane, had been told by his 
employer to work underneath the crane. It was held in this particular case that the 
employee kept working in that dangerous position to keep his job rather than because he 
consented to the risk and that therefore his apparent acquiescence was not real consent 
and that therefore the defence of volenti could not apply as his assumption of the risk 
was not voluntary. In contrast, however, in ICI v Shatwell [1965], [FN21] two 
employees, (brothers), agreed to disobey their employer's orders so that they could 
finish a job more quickly. As a result of their actions, they were injured and one of the 
brothers sued the employers for damages. It was held that the defence of volenti would 
have been available to the brother had he been sued and therefore it should be available 
to the employers, therefore exonerating them of liability. The brothers were not forced 
into the situation, they had a free choice and in effect consented to the injury they 
subsequently suffered, therefore preventing them from gaining any compensation, 
much, it could be argued, like Mr Vowles. 
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In the case in hand, the claimant clearly took an express decision to continue to 
participate in the game, knowing that he was at risk due to the inexperience of the 
replacement loose-head prop and therefore it is arguable that the defence of volenti non 
fit injuria should apply, thereby absolving the referee and hence the Welsh Rugby Union 
of legal responsibility. It is of course *90 arguable that Mr Vowles did not have real 
consent due to the nature of the league rules, which prevented the award of points to a 
team where they were responsible for the imposition of uncontested scrums. Therefore 
all players would have been under immense peer pressure to retain the use of contested 
scrums rather than lose the opportunity for league points. However, even if the court is 
unwilling to apply volenti as a complete defence then there is clearly an argument that at 
the very least, Mr Vowles must by his actions bear some responsibility for his injuries 
and that therefore a finding of contributory negligence may be appropriate, and would 
thus lead to a reduction in the level of damages that Mr Vowles will receive. 

An issue worthy of note but which, was unfortunately left unexplored by the court, 
was the provision in the rules of the competition in which Llanharan and Tondu were 
playing. In the event of uncontested scrums being utilised by the teams, it seems that 
league points would not be awarded, in the event of a victory, to the side that caused the 
uncontested scrums to be implemented. Mr Evans, in his match report wrote [FN22]: 

In approx the 30 minute of the game Llanharan indicated to me--that their prop was 
injured and could not continue. They also indicated to me that they did not have a prop 
forward replacement. In discussion I explained to them that the decision was theirs. The 
prop replacement need not be on the bench but could be on the field. It was their 
decision. I also explained that as far as I was aware if they requested non-contestable 
scrums as far as league points were concerned they could not be awarded even if they 
win.  
It is clear that this rule [FN23] had an effect on the decision by the Llanharan players to 
reject the referee's offer of uncontested scrums. Ultimately though, we must return to the 
fact that the referee has the final duty of safety towards all participants and he is 
obligated to do whatever is necessary to maintain a safe playing environment, a matter 
of which Mr Evans, as a practising solicitor was painfully aware. [FN24] 

Ultimately, of far greater interest to the rugby community may be the words of the 
court in discussing, (obiter), the potential liability of other participants. Morland J. 
commented [FN25]: 

It can be said against Derek Brown, the Llanharan 2nd XV forwards coach, Kevin 
Jones, the team captain and Christopher Jones the pack leader, that they in their personal 
capacities May [sic] have been in breach of any duty of care that they Play [sic] have 
owed the claimant, as hooker, when deciding to decline the option of non-contested 
scrums. They have not been sued. Their decision was an ad hoc decision made in the 
course of the match.  
It is surely a novel approach to surmise that players may be held liable for taking a 
decision, which in effect, was subsequently "retaken" at each succeeding set 
scrummage. All players will be aware of the provision in the laws of the game that all 
front row forwards must be of sufficient experience and furthermore, it is clear from the 
referee's report cited in court that the opposing packs, although not directly involved in 
the discussion which led to the fateful decision to continue with *91 contested scrums, 
were at least aware of the predicament Llanharan were in. Morland J., cited the referee's 
report in his judgment [FN26]: 

After approximately 32 minutes, the Llanharan loosehead indicated an injury to his 
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shoulder which I believe was caused in a tackle. Llanharan players stated to me that they 
did not have a prop on their replacement bench. Accordingly, I conferred with their 
captain and forwards (emphasis added). ... Before the first scrummage with that player 
in the front row however, I called aside the Tondu tighthead and their captain. I 
informed them that I expected common sense to prevail. Although the scrummages 
remained a contest, I did not expect them to seek to put undue pressure on the player 
being tried in that position. The game continued. I ensured that I kept special watch on 
the Llanharan loosehead side. I felt that by doing so, the players were aware of my 
presence and the contest could continue safely.  
It is clear from this report, (accepted by Morland J., as an accurate record of the events 
of the match), that the Llanharan pack, (of which Mr Vowles was a member), was 
consulted by the referee before he came to the decision to continue with contested 
scrums. We can therefore assume that Mr Vowles was in full possession of all of the 
facts of the situation and thus agreed to the conditions under which it was decided the 
match should continue. By sidelining these issues, the court is ignoring what was on the 
facts before us full, informed voluntary consent by Mr Vowles, which should have 
absolved Mr Evans and therefore the Welsh Rugby Union from responsibility. 

There is nothing new in the particulars of this case. Broadly similar facts were seen 
in Smoldon. [FN27] What is new however, is the courts extraordinarily paternal 
approach in holding Mr Evans and therefore the WRU responsible and therefore 
absolving Mr Vowles, a consenting adult in full possession of all the relevant 
information from any responsibility at all for his injuries. 
 
Vowles v Evans--Court of Appeal Decision 

The Court of Appeal confirmed the decision of Morland J. in the High Court who 
had found the appellants, Evans primarily liable and the Welsh Rugby Union, (W.R.U.), 
vicariously liable for the injuries received by Richard Vowles following the faulty 
scrummage engagement in the match. 

Whilst affirming the judgment of Morland J., the Court, (Phillips M.R., Clarke and 
Sedley L.JJ.), did nevertheless emphasise the negligence of the referee in allowing the 
players to choose to continue with contested scrums rather than imposing this on them 
as the laws stated he should have. The Court emphasised that Morland J. had been 
correct in his finding that the referee had in effect abdicated his responsibility in 
offering the players the option rather than imposing the uncontested scrums upon them. 
It was clear that this law was specifically designed to maintain player safety and in not 
upholding it, the referee had been in breach of his duty of care. The Court could find no 
reason why it would not be fair, just and reasonable to impose such a duty, dismissing 
arguments from counsel, previously raised in Smoldon v Whitworth, [FN28] that to 
impose a duty would discourage volunteers from officiating in certain sports. 
Furthermore, the referee was suitably qualified for the match that he was officiating and 
his decision had been taken after some thought, rather than in the heat of the moment. 

*92 The report from the Court of Appeal states [FN29]: 
That constituted a breach of his duty to exercise reasonable care for the safety of the 

players. That decision was taken while play was stopped and there was time to give 
considerable thought to it. Very different considerations would be likely to apply where 
it was alleged that the referee was negligent because of a decision made during play.  
What the Court nevertheless has failed to address is the contribution of the claimant to 
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his own misfortune. It is unquestionable that the duty owed to junior players was 
properly extended to adult players and that the referee was in breach of this duty. 
However, this surely does not, as explained above, absolve Vowles from all 
responsibility for his injuries, particularly as the Court of Appeal found that there was 
considerable time devoted to the decision to continue with contested scrums. Equally, 
the competition rule preventing the team responsible for the uncontested scrums from 
gaining victory points is in urgent need of discussion, particularly as that very issue has 
just reared its head again in the recent Leicester v Gloucester Powergen Cup semi-final. 
In that contest, Gloucester were awarded a very controversial victory despite being 
responsible for the imposition of uncontested scrums right at the end of the game and 
therefore according to the letter of the law necessitating their forfeiting of the match. 

For the time being, however, that safety law remains in place and it is clear that 
referees disregard it at their peril. 
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FN15. Vowles v Evans [2002] EWHC 2612 (QB), p.13 of transcript. 
FN16. Press release from the Welsh Rugby Union December 13, 2002, 11:43am. 
FN17. Hook N. in "Officials held liable for rugby player's paralysis", Goodbody J. The 
Times, December 14, 2002 p.11. 
FN18. Smoldon v Whitworth [1997] E.L.R. 249. 
FN19. Smith v Horizon Aero Sports Ltd 130 D.L.R. 3d 91. 
FN20. Smith v Baker [1891] A.C. 325 
FN21. ICI v Shatwell [1965] A.C. 656. 
FN22. Vowles R. match report at p.9 of unreported transcript. 
FN23. Confirmed by Morland J. when he stated that "in my judgment the coach and 
captain of Llanharan were wrong in allowing the desire not to forfeit points to override 
considerations of safety", p.12 of unreported transcript. 
FN24. Such a duty was very clearly acknowledged by the first defendant in an earlier 
match, (a youth game), which he had cancelled because the goal posts had no protective 
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padding. He was subsequently heavily criticised by the WRU for this decision, (taken at a 
time when there were no laws necessitating such padding), but stood by it explaining that 
although not a requirement according to the laws of the game, he saw it as part of the 
legal duty owed to the players. 
FN25. P.14 of unreported transcript. 
FN26. P.11 of unreported transcript--Evans referee report. 
FN27. Smoldon v Whitworth [1997] E.L.R. 249. 
FN28. Smoldon v Whitworth [1997] E.L.R. 249. 
FN29. [2003] EWCA Civ 318, The Times, March 13, 2003, unreported transcript p.2. 
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END OF DOCUMENT  

(C) 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.  
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The role of the criminal law . 

 
Reading: 
 

·  R v Barnes [2005] 1 WLR 910** 
·  R v Billinghurst (1977) Crim LR 553 
·  R v Bishop (1986) Times 12 October 
·  R v Brown [1994] 1 AC 212** 
·  R v Ferguson (1992) Times 12 October, Ferguson v Normand [1995] 

SCCR 770 
·  R v Gingell [1980] Com L Rev 661 
·  R v Johnson [1986] 8 Cr App R (S) 343 
·  James M. and Gardiner S. “Touchlines and Guidelines: The Lord 

Advocate’s Response to Sportsfield Violence”, Crim. L.R. 1997, Jan, 41-
45) 

·  Gardiner, S, “Not playing the game: is it a crime?” (1993) Solicitors 
Journal 628 

·  Gardiner, S, “Should more matches end in court?”, (2005) NLJ vol 155, No 
7183 pp998-1000 

·  Grayson, E, “Making foul play a crime” (1993) Solicitors Journal 693 
·  Williams, G, “Consent and public policy” [1962] Crim LR 74 

 
 

Sports Participation and the Criminal Law 

“[n]o rules or practice of any 
game whatever can make that 
lawful which is unlawful by the 
law of the land” 
 

- R v Bradshaw (1878) 14 Cox CC 83 at 84 per Bramwell LJ 
 
The Nature of Modern Sport 

 

Playing by the rules? 

The offences:  

a) Breach of the Peace 

b) Assault occasioning actual bodily harm (s47) 

c) Assault inflicting grievous bodily harm (s20) 

d) Assault intending to cause grievous bodily harm (s18) 

e) Manslaughter 
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f) Murder 

g) Liability as an accessory 

 

Defences:  

·  Consent to injury and the importance of the playing culture 
·  Self-defence 
·  Involuntary reflex 

 
- Sentencing 

R v Barnes [2005] 1 WLR 910 

“in highly competitive sports conduct outside the rules 
could be expected to occur in the heat of the moment 
which, even if it justified a warning or a sending off, 
still might not reach the threshold  required for it to be 
criminal” – Woolf CJ 
 

·  Lord Woolf’s threshold test? 
·  Threshold v Public Policy considerations? 
·  The role of “internal” sanctions 

 
 
Combat Sports  

·  The Legal Status of Boxing 

·  Martial Arts and other combat sports 

 

Some Questions to Consider  
 

·  What is the role of consent in sport? 

·  What is meant by Lord Woolf's "Threshold" test? 

·  What conflicts may there be between this test and t he public interest 

requirement for any criminal prosecution? 

·  Why is R v Coney generally thought of as the case w hich "legalised" 

boxing and why might we draw a modern distinction b etween the 

legal status of professional and amateur boxing? 

·  What justification is there for the continued legal ity of boxing?  
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Football Hooliganism  
 
Reading: 
 
Gough v Chief Constable of Derbyshire [2002] QB 1213** 
Football Spectators Act 1989 
Football Disorder Act 2000** 
Football, (Offences and Disorder) Act 1999 
Elspeth Deards, "Human Rights for Football Hooligans", E.L. Rev. 2002, 27(6), 
765-770** 
Nick Taylor, "Court Of Appeal -- Gough And Smith v Chief Constable Of 
Derbyshire", Journal of Criminal Law, 66(298), Aug 2002 
Ian Blackshaw, "Football hooligans and human rights", NLJ, 151.7005 (1562) 
David McArdle, "From Boot Money to Bosman: Football, Society and the Law", 
2000, Cavendish, London, ch4 
________________________________________________________________ 
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Some Questions to Consider  
 

·  Explain the distinctive types of banning order 

·  Why might one of these be considered to be more con troversial than 

the other? 

·  Explain the arguments presented in R v Gough concerning the 

compatibility of banning orders with human rights l aws and 

European laws on free movement 
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Topic Two 

Governance of Sport and Dispute 
Resolution 

 
Governing sport, internationally and nationally – the role of 
governing bodies 
 
Reading: 
 

·  R v Jockey Club exp Aga Khan [1993] 1 WLR 909** 
·  McInnes v Onslow-Fane [1978] 1 WLR 1520 
·  Greig v Insole (for the TCCB) [1978] 1 WLR 302** 
·  Anderson J. "An Accident of History: Why the Decisions of Sports 

Governing Bodies are not Amenable to Judicial Review", CLWR 35 3 
(173) 2006** 

·  Black, J, “Constitutionalising self regulation” (1996) 59 Modern Law 
Review 24 

·  McCutcheon, JP, “Sports discipline, natural justice and strict liability” 
(1999) 28(1) Anglo-American Law Review 37 

·  Morris, P and Little, G, “Challenging sports bodies’ determinations” (1998) 
17 Civil Justice Quarterly 128 

 
________________________________________________ 
 
Introduction – The role of governing bodies: 
 
Public or Private? 

·  Law v National Greyhound Racing Club Ltd [1983] 1 WLR 1302 – The 
current position 

·  R v Jockey Club exp Aga Khan [1993] 1 WLR 909 
 
Human Rights Act 
Refs: 

·  Boyes, S, “Regulating Sport after the Human Rights Act 1998” (2001) 151 
NLJ 444** 

·  Boyes, S, “The regulation of sport and the impact of the Human Rights Act 
1998” [2000] 6(4) EPL 517 

·  Beloff, M, “Blood testing, the common law and the Human Rights Act 
1998” [2000] 2 ISLR 43 
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Restraint of trade 
a) The basis of the doctrine of restraint of trade 
b) Application to the rules and actions of governing bodies 
·  Greig v Insole [1978] 1 WLR 302 
·  Newport v Football Association of Wales [1995] 2 All ER 87 – interlocutory 

hearing 
·  Newport v Football Association of Wales (12 April 1995 unreported) 
·  Leeds Rugby Ltd v Iestyn Harris & Bradford Bulls Holdings Ltd [2005] 

EWHC 1591 QB 
 
EU Law & Free movement obligations 
a) Application of competition rules 

·  Article 81 
·  Article 82 

b) A sporting context 
c) Free Movement rules and their application to sport (see later) 
 
Governance of individuals 
 
a) Misuse of drugs 

·  Modahl v British Athletics Federation (28 June 1996, unreported); CA 28 
July 1997; HL 22 July 1998; [2002] 1 WLR 1192 CA** 

·  Gasser v Stinson (15 June 1988, unreported) 
·  Wilander and Novacek v Tobin and Jude (19 March 1996, unreported); 

(1996) Times, 8 April CA; [1997] 1 Lloyd’s Rep 195, CA; [1997] 2 Lloyd’s 
Rep 293  

·  Baxter v IOC CAS 2002/4/376 (16 October 2002) Unreported 
·  Korda v ITF (1999) Times, 4 February; [1999] All ER (D) 84 

 
b) Misconduct (on and off the field) 

·  Ferguson v Scottish Football Association ( 1 February 1996, unreported) 
·  Conteh v Onslow-Fane (For the British Board of Boxing Control) CA, 25 

June 1975; (1975) The Times 26 June 
·  Hughes v Western Australia Cricket Association (1986) 69 ALR 660 

 
c) Denial of access 

·  Nagle v Feilden and Others [1966] 2 QB 633 
·  McInnes v Onslow-Fane [1978] 1 WLR 1520 
·  Couch v British Board of Boxing Control – Employment Tribunal case 

2304231/97 
 
d) Challenging results 

·  Birmingham City v Football League (2001) Daily Mail, 18 May 
·  Mendy v IABA  CAS Atlanta 96/006 
·  Beloff [2002] 2 ISLR 13 
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e) General Bans 
·  Greig v Insole (for the TCCB) [1978] 1 WLR 302 
·  Hendry v World Professional Billiards and Snooker Association [2002] 

ISLR SLR-1 
 

Obligations of governing bodies: 
 
a) Act within the rules – substantive and procedural 

·  Modahl v British Athletics Federation (28 June 1996, unreported); CA 28 
July 1997; HL 22 July 1998; [2002] 1 WLR 1192 CA 

·  Enderby Town Football Club v FA [1981] 1 Ch 591 
·  Jones v Welsh Rugby Union (1997) The Times, 28th February 
·  Jones v Welsh Rugby Union The Times 6 January 1998** 

 

Resolving sports disputes, ADR and the growing importance 
of the CAS 
 

a) Internal Proceedings 
·  Korda v ITF (1999) Times, 4 February; [1999] All ER (D) 84 
·  IAAF v UKA and Walker [2001] 4 ISLR 264 and [2000] 2 ISLR 41 

 
b) Attempts to oust the jurisdiction of the courts 

·  Enderby Football Club v FA [1971] Ch 591 
·  Modahl v British Athletics Federation (28 June 1996, unreported); CA 28 

July 1997; HL 22 July 1998; [2002] 1 WLR 1192 CA 
 
c) External Arbitration – The role of the CAS 

·  www.tas-cas.org - Court of Arbitration for Sport 
·  Cases before the CAS 
·  Ad Hoc division 
·  Challenging CAS decisions 

 
d) Mediation 

·  Assessing mediation 
·  Woodhall/Warren 

 

 

 

 

 

 

http://www.tas-cas.org/
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Some Questions to Consider  
 

·  Explain the nature of Judicial Review 

·  Why have sports governing bodies traditionally not been subject to 

Judicial Review? 

·  What arguments may be presented in favour of making  sports 

governing bodies susceptible to Judicial Review? 

·  Explain the requirement for governing bodies to adh ere to the 

principles of Natural Justice 

·  What is meant by restraint of trade ? 

·  Can a restraint of trade ever be justified? 

·  Explain the practical considerations raised in Greig v Insole and the 

Court's decision in the case 

·  What advantages may there be in resolving a problem  via alternative 

dispute resolution/mediation? 
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Topic Three 
Doping – The impact of 

performance enhancing drugs 
 
 
The Legal Regulation of Drugs in Sport  

 
Reading: 
 

·  Gardiner S. et al “Sports Law” (2nd edit), 2001, Cavendish, London (ch7) 
·  O’Leary, J. (ed), “Drugs and Doping in Sport: Socio-Legal Perspectives” 

(2000), London, Cavendish  
·  Lewis A., Taylor J. “Sport: Law and Practice”, 2003, Butterworths, London 
·  David Meca-Medina and Igor Majcen v Commission of the European 

Communities EU: Case C-519/04; Celex No. 604J0519 
·  Gasser v Stinson and Another (1988) unreported 
·  Korda v ITF Ltd (t/a International Tennis Federation) [1999] All ER (D) 84, 

Times, 4 February; revsd [1999] All ER D 337, Independent, 21 April CA 
·  Korda v ITF CAS 99/A/223 (31 August 1999, unreported) 
·  Modahl v British Athletic Federation Ltd (22nd July 1998, HL, Unreported) 
·  Modahl v British Athletic Federation Ltd (in administration) [2001] EWCA 

Civ 1447; [2002] 1 WLR 1192 
·  Wilander v Tobin [1997] 2 Lloyd’s Rep 293 
·  WADA Code 2003 
·  Ioannidis G., " Legal regulation of doping in sport and the application of 

criminal law on doping infractions: can a coercive response be justified?", 
I.S.L.R. 2006, 1(MAY), 29-39 

·  Mclaren R., "Exceptional circumstances; Is it strict?", I.S.L.R. 2005, 
2(MAY), 32-37 

·  Rigozzi A., et al, "Doping and the fundamental rights of athletes: 
Comments in the wake of the adoption of the World Anti-Doping Code", 
I.S.L.R. 2003, 3(AUG), 39-67 

·  Weatherill S., "Anti-Doping Rules and EC Law", E.C.L.R. 2005, 26(7), 
416-421 
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HISTORICAL OVERVIEW 
 

§ A cheat’s charter? 
§ Tommy Simpson - Death in the Alps 
§ Institutional abuse 
§ Seoul 1988 – A turning point? 
§ 1998 - Festina and the creation of the World Anti Doping Agency 
§ http://www.wada-ama.org/en/index.ch2 
§ 2006 & 2007 Tour De France 

 
WHY REGULATE “DOPING” IN SPORT? 
 

§ Competitive integrity? 
§ A level playing field? 
§ Public opinion/Public Policy? 
§ Contradictions – No such thing as a level playing field! 
§ The position of non-performance enhancing substances & the WADA 

specified substances 
 
 
WHAT IS “DOPING”? - WADA Code 2003: 

·  Article 2.1 - The presence of a Prohibited substance or its Metabolites or 
Markers in an Athlete's bodily specimen 

·  Article 2.2 - Use or Attempted Use of a Prohibited Substance or a 
Prohibited Method 

·  Article 2.3 - Refusing, or failing without compelling justification to submit to 
Sample collection after notification as authorized in applicable anti-doping 
rules or otherwise evading Sample collection 

·  Article 2.4 - Violation of applicable requirements regarding Athlete 
availability for Out-of-Competition testing including failure to provide 
required whereabouts information and missed tests which are declared 
based on reasonable rules. 

·  Article 2.5 - Tampering or Attempting to tamper, with any part of Doping 
Control 

·  Article 2.6 - Possession of Prohibited Substances and Methods 
·  Article 2.7 - Trafficking in any Prohibited Substance or Prohibited Method 
·  Article 2.8 - Administration or Attempted Administration of a Prohibited 

Substance or Prohibited Method to any Athlete or assisting, encouraging, 
aiding, abetting, covering up or any other type of complicity involving an 
anti-doping rule violation or any Attempted violation  

 
 
PROOF OF DOPING 

·  Strict Liability 
·  Non-analytical positives 
·  Exceptional Circumstances 
 

 

http://www.wada-ama.org/en/index.ch2
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THE REGULATION OF “DOPING” IN SPORT 
 

1. Regulation by the State 
2. Regulation by the International Olympic Committee 
3. Regulation by International Governing bodies 
4. Regulation by National Governing Bodies 
5. Regulation by National Anti-Doping Agencies 
6. Towards Uniformity – The World Anti Doping Agency 

 
 
THE LEGAL BASIS FOR REGULATION 
 

·  Contractual  
·  Procedural fairness 

 
 
 
 

Some Questions to Consider  
 

·  What is meant by strict liability ? 

·  Why is strict liability seen as crucial in the battle against doping in 

sport? 

·  How does the WADA Code define exceptional circumstances?  

·  How might exceptional circumstances undermine the fight against 

doping and in particular the principle of strict liability ? 

·  What is meant by a non-analytical positive ? 

·  What arguments may be presented to suggest that the  current 

banned status of non-performance enhancing drugs is  inconsistent 

with the aims of the WADA code? 
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Article 
 

TENNIS - WHEN STRICT LIABILITY IS NOT SO STRICT 
 

Peter Charlish. 
 

Copyright (c) 2004 Sweet & Maxwell Limited and Contributors 
Subject: SPORT 
Keywords: Disciplinary procedures; Drugs; Sporting organisations; 

Sportspersons; Strict liability 
Abstract: Discusses the implications of the decision by the Association of 

Tennis Professionals (ATP) not to ban tennis player Greg Rusedski 
following his positive drugs test for nandrolene. Reviews the background 
to the incident, the extent to which Rusedski's explanation fell within the 
permitted exceptions to the strict liability rule concerning the use of 
prohibited substances and the possible justifications for the ATP's 
departure from their stated regulations. Assesses the World Anti Doping 
Agency's concerns about the decision and whether it has introduced 
further uncertainty into an already complex area. 

 
*65 Greg Rusedski, the British No.2 tennis player learned yesterday, [FN2] that he 

would not be facing a two-year ban for testing positive for the banned steroid 
nandrolone. Rusedski tested positive in July 2003 with a reading of 5 nanograms per 
millilitre of urine, (the threshold level is two nanograms per millilitre and to give 
some comparison, Linford Christie had a level of 200 nanograms, C.J. Hunter the 
American shot putter 2000 nanograms and Peter Korda, the tennis player 40 
nanograms, [FN3] when they were all banned from their respective sports). Rusedski 
argued that the source of his elevated nandrolone levels were salt tablets actually 
distributed by the Association of Tennis Professionals ("ATP") the governing body of 
men's tennis. His defence rested on the fact that seven other samples from players, 
collected by the ATP had had positive readings and a further 36 had what were 
deemed to be elevated, but not positive levels (in other words, sufficiently high 
enough to cast doubt, but not enough to convict). However, these samples were 
collected between August 2002 and May 2003, after which time, the tablets were 
withdrawn by the ATP. Rusedski, as already stated tested positive in July, his 
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argument being that the ATP had not informed the players personally that the tablets 
had been withdrawn and that therefore he continued to take them, and hence he was it 
seemed an innocent victim of this failure of communication. The verdict, reported in 
The Times, [FN4] stated: 

"He (Rusedski) argued that it was unfair that the ATP should seek to prosecute 
him for substances which they themselves have given to him, which in all 
probability caused him to test positive ... they (ATP), could have and should have 
taken steps to notify its players in a 'meaningful' and 'direct' way of its decision to 
cease distributing the electrolyte tablets that it had previously handed out so 
freely."  

There are several areas of concern about this particular passage. The Times continued 
[FN5]: 

"The tribunal, selected by the ATP, rounded on the governing body for not 
having talked to Rusedski about its decision to withdraw the salt tablets from 
distribution in May 2003--although messages were posted on locker room walls 
and printed in the player's weekly newsletter for three months."  

It is difficult to see what else the ATP could have done other than communicating 
individually with all its members, (they have over 2,500 members). It could certainly 
be argued that they had done all that could reasonably be asked of them and that 
where there is a change in policy all that is required is reasonable consultation or 
reasonable notice, and that the measures taken by the ATP were, or at least should 
have been, sufficient to fulfil their obligations towards their members. 

The second significant strand of Rusedski's defence lay in the analytical make up 
of his test result. As the Independent newspaper reported, before the hearing [FN6]: 

"As the issue drags on, so the other competitors on the ATP Tour wonder 
where the situation will lead--particularly six of the players who were let off even 
though Rusedski's sample and theirs demonstrated a common analytical 
fingerprint." (Emphasis added). 
This factor seems to suggest either that the samples came from the same source, or 

that they were all contaminated in the same way. 
In his defence, Rusedski relied on the fact that the players with whom his sample 

apparently shared the same analytical makeup had not been banned from the sport and 
that therefore he too should be cleared, as there must be doubt about the integrity of 
either the testing procedure or of the tablets themselves. Further investigations have 
uncovered no tablet contamination and therefore the suspicion must be that it is the 
testing process that has allowed this contamination. Rusedski's defence was bolstered 
by the admittance of the ATP that in the case of at least one of the player's with whom 
Rusedski's sample shared common characteristics, (Bohdan Ulihrach), it was likely 
that his positive test was caused by substances given to him by the ATP, therefore by 
associating himself with Ulihrach *66 in the manner described, the British tennis star 
was able to cast sufficient doubt upon the integrity of his own test result. 

This is undoubtedly a huge issue not just for tennis, but for the worldwide battle 
against doping in sport. In the time between Rusedski's public unmasking and his 
acquittal, 16 more tennis players have been found to have elevated levels of 
nandorlone in their urine. [FN7] 

There has been much concern about the implications for sport of the Rusedski 
decision. The World Anti-Doping Agency, ("WADA"), issued a statement in the wake 
of the decision. It stated [FN8]: 
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"The decision only exacerbates the Wada's concerns regarding the initial 
decision taken by the tribunals in the seven previous cases. As we have stated in 
the past, the decision to exonerate was based on a scientific theory regarding the 
electrolytes and is not conclusive. The fact that another case has now been 
adjudicated based on the same premise is greatly disturbing, particularly if it is 
proved to be incorrect." (Emphasis added).  

The ATP has, as is common with nearly all other sports, its own anti-doping 
programme. The stated purpose of this programme is [FN9]: 

"The purpose of this Tennis Anti-Doping Programme (the 'Programme') is to 
maintain the integrity of tennis and to protect the health and rights of all tennis 
players.  

The regulations are quite specific on the issue of prohibited substances being found 
within the body of any participant. Article C(1)(a) states [FN10]: 

"It is each player's duty to ensure that no prohibited substance enters his body. 
A player is responsible for any prohibited substance or its metabolites or markers 
found to be present in his specimen. Accordingly, it is not necessary that intent, 
fault, negligence or knowing use on the player's part be demonstrated in order to 
establish a doping offence under Art.C(1); nor is the player's lack of intent, fault, 
negligence or knowledge a defence to a charge that a doping offence has been 
committed under Art.C(1)." [FN11]  

An exception to the severity of this rule is if the prohibited substance can be produced 
internally, by the body. [FN12] There is a possible defence if the substance in 
question is for therapeutic use. However, in order to qualify for this exemption, the 
player in question must have obtained a "therapeutic use exemption", before ingesting 
the substance. [FN13] Quite clearly, this does not apply to Rusedski, although it is 
reasonable to assume that he would try and link the fact that the tablets were provided 
by the ATP themselves, as sufficient to at least suppose that this may be classified as 
therapeutic use. 

It falls to the ATP to establish that a doping offence has taken place, and that 
further more [FN14]: 

"The standard of proof shall be whether the ATP has established the 
commission of the alleged doping offence to the comfortable satisfaction of the 
Anti- Doping Tribunal, bearing in mind the seriousness of the allegation that is 
made. This standard of proof in all cases is greater than a mere balance of 
probability but less than proof beyond reasonable doubt."  

This is an offence of strict liability, with narrow stated exceptions, the very presence 
of the banned substance sufficient without more of being in violation of the anti-
doping regulations promulgated by the ATP. Article 3(1) states [FN15]: 

"The presence of a prohibited substance or its metabolites or markers in a 
player's specimen, unless the player establishes the presence is pursuant to a 
therapeutic use exemption granted in accordance with Article E."  

Under these stated regulations, Rusedski was fortunate indeed to be completely 
exonerated. There is no allowance made for how the substance entered the body. If it 
is there, and no exception applies, then the player is guilty. This is the essence of strict 
liability. 

The sanctions for a positive test result are quite clear, first offence being a two-
year ban and any subsequent offence carrying a lifetime ban. There is no apparent 
moderation of this sanction unless a player can establish that the substance was a 
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"specified substance", as defined under Art.M(3), which states [FN16]: 
"The prohibited list may identify specified substances that are particularly 

susceptible to unintentional anti-doping rules violations *67 because of their 
general availability in medicinal products or that are less likely to be successfully 
abused as doping agents.... Where a player can establish that the use of such a 
specified substance was not intended to enhance sport performance, the period of 
ineligibility found in Art.M.2 shall be replaced."  

Rusedski's situation clearly does not fall into this particular exception, as a finite list 
of these "specified substances" is found in App.3. [FN17] 

Therefore what needs to be asked is what the justification was for sidelining the 
principle of strict liability, in favour of what would appear to be a humanitarian, 
forgiving and arguably a moral decision. As already stated, it was accepted that there 
was the possibility that Bohdan Ulihrach's positive test was caused by his use of salt 
tablets supplied by the ATP, and the fact that Rusedski's sample had the same 
analytical fingerprint as Ulirach's suggested two possible explanations: either that they 
ingested the same apparently contaminated ATP supplied tablets, or there was 
contamination of their samples emanating from the testing procedure. The fact that in 
this year alone a further 16 players have tested positive for the same banned drug 
seems to suggest that something is fundamentally wrong with the testing procedures 
of the ATP, or that systematic drug abuse is rife in men's tennis. It is interesting to 
note that this profusion of positive test results have not occurred at the Grand Slam 
events, [FN18] which are administered by a separate organisation, [FN19] but only at 
events administered by the ATP. 

There is of course a further possible explanation that clearly was not accepted by 
the panel; that both players were guilty of ingesting the same banned substance, 
obtained from another source. As reported in the Guardian newspaper [FN20]: 

"Yesterday's developments indicate that the pills are either still in circulation 
or that they were never the source. Last night the ATP admitted that it was no 
closer to a definitive answer."  

Whatever the explanation, the stated regulations of the ATP are that the player, if 
found with a banned substance in their body, should face an automatic ban. So why 
were these rules not followed? 

The stated reasons are that the ATP failed to adequately warn their players of the 
possibility of the supplied tablets being contaminated and that once this was 
discovered and they were withdrawn, then the ATP had a responsibility to take all 
possible means to inform and educate their members as to this risk. The tribunal 
actually stated [FN21]: 

"The ATP could have--and should have--taken steps to notify its players in a 
'meaningful' and 'direct' way of the reasons for its decision to cease distributing 
the electrolyte tablets that it had previously handed out so freely."  

As already stated, it is difficult to see what else the ATP could have done, other than 
directly contacting each and every one of the members of the ATP. It is suggested that 
their action in withdrawing the tablets, putting notices up in the player locker rooms 
and posting messages in the weekly player newsletter, was reasonable in the 
circumstances. 

The possible source of Mr Ulihrach's positive test, which was accepted by the 
ATP, was the possibly contaminated salt tablets. The implication, due to 
circumstances was that therefore Rusedski's sample could have been contaminated in 
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the same fashion. However, concerning these tablets, The Times reports [FN22]: 
"The ATP was able to identify only one jar which appeared to have been used 

at a tournament where positive or elevated tests occurred. All of the approximately 
500 tablets in the remaining half of the jar were analysed at an IOC [FN23] 
laboratory in Cologne. No contamination was found." (Emphasis added).  

It is unfortunate that no contaminated tablets have been found, however, the question 
of the existence or otherwise of these contaminated tablets should not have ever 
arisen. Based on the applicable principle of strict liability, once illegal substances 
have been found in a urine sample, then the individual should be found guilty, 
however the illegal substances got into the person's body in the first place. 

The World Anti-Doping Agency in the wake of the Rusedski decision expressed 
its concern. David Howman, WADA Director-General, stated [FN24]:  

"We have been concerned about all of these nandrolone cases in tennis in two 
aspects; one because there is the erosion of strict liability (the regulation by which 
competitors are *68 always responsible for what they consume) and also because 
of the large number of nandrolone findings in tennis."  

There can be no justification for this erosion of the principle of strict liability. It is 
pointless having such a standard available if at the first sight of an unjust outcome, the 
principle is disregarded. 

The rationale for a policy of strict liability is a laudable attempt to level the 
playing field in competitive sports, and it is certain that at times, unjust results will 
occur. However, what is without doubt is that the policy was implemented for very 
specific reasons, aptly summed up in the decision from the Court of Arbitration for 
Sport in Quigley v UIT [FN25]: 

"It is true that a strict liability test is likely in some sense to be unfair in an 
individual case ... where the athlete may have taken medication as the result of 
mislabelling or faulty advice for which he or she is not responsible. ... But it is 
also in some sense 'unfair' for an athlete to get food poisoning on the eve of an 
important competition. Yet in neither case will the rules of the competition be 
altered to undo the unfairness. Just as the competition will not be postponed to 
await the athlete's recovery, so the prohibited banned substance will not be lifted 
in recognition of its accidental absorption. The vicissitudes of competition, like 
those of life generally may create many types of unfairness, whether by accident 
or the negligence of unaccountable persons, which the law cannot repair. 

Furthermore, it appears to be a laudable policy objective not to repair an 
accidental unfairness to an individual by creating an intentional unfairness to the 
whole body of other competitors. This is what would happen if banned 
performance-enhancing substances were tolerated when absorbed inadvertently. 
Moreover it is likely that even intentional abuse would in many cases escape 
sanction for lack of proof of guilty intent. And it is certain that a requirement of 
intent would invite costly litigation that may well cripple federations."  

The decision to completely exonerate Greg Rusedski is without doubt a humane 
decision, which will be welcomed by his legion of fans. It seemed to be based on the 
principle that it would have been unfair of the ATP to ban Rusedski for taking, in 
good faith, substances provided by the ATP. In more legal terms, the stated reason 
was based on the principle of estoppel, which [FN26]: 

"prevents a person from adopting a position inconsistent with an earlier 
position if it results in injury to someone else."  
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However, what this decision has done is add an unnecessary layer of uncertainty to an 
already difficult area. There must be clarity when dealing with this issue, and the 
principle of strict liability brought such clarity. The decision of the tribunal, in 
disregarding the principle of strict liability, and erring on the side of morality and justice 
rather than clarity and certainty may well have been a satisfactory result for Greg 
Rusedski, but it is one which individuals such as Dwain Chambers [FN27] will look upon 
with a certain amount of anger. Tennis has, by this verdict, left itself open to charges of 
incompetence at best or cover-up and corruption at worst. It is a course of action that they 
may come to regret. 
 
FN Senior Lecturer in law at Sheffield Hallam University. 
FN2. March 11, 2004. 
FN3. www.theglobeandmail.com 
FN4. www.timesonline.co.uk March 11, 2004. 
FN5. www.timesonline.co.uk March 11, 2004. 
FN6. The Independent, March 1, 2004, p.48 John Roberts. 
FN7. www.timesonline.co.uk, March 11, 2004, Neil Harmon, tennis correspondent. 
FN8. www.timesonline.co.uk March 11, 2004, John Goodbody. 
FN9. ATP Tennis Anti-Doping Programme 2004, Art.A (1). 
FN10. ATP Tennis Anti-Doping Programme 2004, Art.C(1)(a). 
FN11. This is taken directly from the World Anti-Doping Association Code 2003, 
Art.2(1)(1) 
FN12. Art.C(1)(c). 
FN13. ATP Tennis Anti-Doping Programme 2004, Art.E(1). 
FN14. ATP Tennis Anti-Doping Programme 2004, Art.K(3). 
FN15. ATP Tennis Anti-Doping Programme 2004, Art.C(1). 
FN16. ATP Tennis Anti-Doping Programme 2004, Art.M(3). 
FN17. ATP Tennis Anti-Doping Programme 2004, App.3. 
FN18. The Australian Open, The French Open, Wimbledon and the US Open. 
FN19. International Tennis Federation. 
FN20. Stephen Bierley & Paul Kelso, the Guardian, March 11, 2004, p.1. 
FN21. www.timesonline.co.uk, March 11, 2004. 
FN22. www.timesonline.co.uk, March 11, 2004, Neil Harman, Tennis Correspondent. 
FN23. International Olympic Committee. 
FN24. David Howman, cited in www.timesonline.co.uk, March 11, 2004, John 
Goodbody. 
FN25. World Anti-Doping Association Code 2003, Art.2(1)(1) Comment, p.9. 
FN26. Paul Kelso, the Guardian, March 11, 2004, p.29. 
FN27. The British athlete recently banned for testing positive for the steroid THG, 
despite his defence that he ingested the product unintentionally. 
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*19 On Friday, July 17, 2004 at 1 pm British Summer Time the World Anti 

Doping Agency, (WADA), released its report into the occurrence of seven positive 
urine samples of 19-norandrosterone [FN2] administered by the Association of Tennis 
Professionals (ATP) [FN3] amongst its members between August 2002 and May 
2003. In addition to these positive results there were also a further 36 samples that had 
what were described as elevated levels of nandrolone or its derivatives. These 
elevated levels are not enough for a player to be banned from competition, but they 
are nevertheless sufficiently high to be of concern to the administrators of the sport, 
and due to their elevated nature cannot be classified as negative. WADA, at the 
request of the ATP produced their report which related: 

"On 8 August 2003 ATP formally requested that WADA perform an oversight 
review of ATP's 'investigation and administration relating to the seven player 
samples collected between August 2002 and May 2003 which were reported as 
analytically positive for 19-norandrosterone'.... WADA undertook to respect the 
confidentiality of the players involved. No names or other identifying information 
were provided to WADA when conducting this review." [FN4]  

The initiation of this report was prompted by the inconsistencies surrounding these 
failed and elevated tests. An earlier report into the failed tests had previously been 
commissioned by the ATP, [FN5] which stated: 



 62 

"These test results were extraordinary in three respects. First, this large 
number of positive and elevated tests in a short period is very unusual, particularly 
for tennis, which has never before had a pattern of tests involving nandrolone or 
its related substances. Second, all of the tests involved low levels of the 
metabolite, suggesting the source may have been a contaminated supplement. 
Third, and of particular importance, most of the samples had a common analytical 
fingerprint indicating that the same product had caused the positive and elevated 
tests." [FN6]  

Concern was expressed amongst the tennis community that there existed the 
possibility that these samples had suffered some form of contamination. Young 
explained: 

"A study commissioned by the IOC and conducted at the Cologne laboratory 
concluded that supposedly clean supplements sold by companies that also sell 
steroid precursors are more likely to be contaminated than supplements from 
companies that do not sell steroid precursors.... Studies by the IOC Laboratories in 
Cologne and at UCLA have demonstrated that even the most miniscule amounts 
of contamination (several billionths of a gram in a tablet) can cause a positive test. 
Even product testing to the US pharmaceutical standard of 99.9% purity provides 
no protection since contamination as low as 0.004% can cause a positive test." 
[FN7]  

These particular factors are obviously a major concern, and any erosion whatsoever of 
the principle of strict liability, (as was subsequently witnessed in these cases), would 
lead inevitably to the widespread use of a defence based on these factors. 

In the most prominent of the seven failed cases, Bohdan Ulihrach was sanctioned 
with a two-year suspension by a disciplinary panel. However, in one of the other six 
cases, WADA reported that one *20 of the players in his defence [FN8]: "included an 
allegation that the ATP had supplied the player, through one of its trainers, with a 
supplement, namely electrolyte tablets". 

This allegation was sufficient to prompt the ATP to withdraw the electrolytes, 
under the suspicion that they may be a possible source of such contamination. The 
compelling similarities in the test results produced by these and other players was a 
factor that would cause real problems for the ATP. The report continues: 

"The ATP learned early in the Inquiry, from Dr. Ayotte [FN9] at the Montreal 
laboratory, that not only were there seven positive cases, but another 36 analyses 
which indicated elevated levels of 19-Norandrosterone. Dr Ayotte had undertaken 
research into all of the 43 cases and reached a conclusion that all must have been 
'caused by the same source' because the analyses revealed a common analytical 
fingerprint in all samples." [FN10] (Emphasis added)  

From 1992-2002, the ATP had only one positive test for the substances in question, 
and yet in an eight-month period from August 2002 through to May 2003, 43 such 
tests were identified as being either positive or elevated for those products. The 
Young report in attempting to reconcile these issues reported: 

"Changes in the number and distribution of ATP tests were carefully 
considered. Although the ATP did more tests at more tournaments than in prior 
years, and more out of competition tests, these changes do not explain the 
dramatic difference in test results. Indeed, only one of the 43 positive or elevated 
samples came from an out of competition test.... The demographics of the players 
producing the 43 positive or elevated samples were studied samples with 
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particular care to look for any apparent pattern. No pattern emerged. Rather, these 
43 samples were produced by a remarkably diverse group of players at 17 
tournaments taking place at different times in different parts of the world. 
Specifically, the players whose samples produced these results came from more 
than a dozen different countries on several continents, with many different native 
languages, and different coaches and personal trainers." [FN11]  

The conclusion reached by Dr. Ayotte, and reported by Young was that: 
"The unique analytical pattern of these ATP cases indicates that the players' 

positive and elevated levels of 19-norandrosterone could have been caused by a 
common source. The low levels of 19-norandosterone detected are consistent with 
the oral administration of contaminated nutritional supplements." [FN12]  

Bohdan Ulihrach's original case, under authority of the Tennis Anti-Doping Program 
adjudication process was presented to a tribunal of independent arbitrators. Following 
a finding that Ulihrach had committed a doping offence, the aforementioned sentence 
was imposed (i.e. a two-year suspension): Ulihrach appealed to the Court of 
Arbitration for Sport. However, following the submission of the details of the 
anomalies contained in these tests to the representatives of the players concerned, the 
proceedings were re-opened by the Tribunal Chair. The result of this re-examination 
of the issues presented were to have the effect of driving a coach and horses through 
the principle of strict liability and formed the basis of the argument which Greg 
Rusedski used to escape sanction for his failed test later in the year. [FN13] Young 
stated: 

"After considering this new evidence, the independent Tribunal in the Ulihrach 
case reversed its previous finding of a doping offense. Ulihrach's eligibility and 
ATP ranking points were reinstated. The Ulihrach Tribunal's analysis of the strict 
liability provision under ATP rules is particularly important. The Tennis rule, like 
the IOC rule, provides that athletes are absolutely responsible for the presence of 
any prohibited substance in their urine. This is certainly fair in the case of 
contaminated supplements because any player who chooses to continue taking 
supplements is, assuming a known risk of a positive test. The Ulihrach Tribunal 
found, in the unique circumstances of that case, that the strict liability rule was 
trumped by the general doctrine of equitable estoppel. The Tribunal found that 
because the ATP trainers had violated the ATP's own warnings and had given 
players supplements, the burden shifted to the ATP to establish that the 
supplement distributed by its trainers were not contaminated with 19-norsteroids. 
The ATP could not meet this burden and as a result the Tribunal dismissed the 
case." [FN14]  

The CAS appeal was therefore withdrawn. The Ulirach Tribunal were mindful of the 
perception *21 that their decision would impact severely on the sacrosanct principle 
of strict liability and in attempting to pacify these fears concluded: 

"This Tribunal decision should not be read as a qualification of the concept of 
strict liability as that notion has become understood under the CAS lex sportif. 
This situation is, in the experience of this Tribunal, and we suspect in the 
experience of the world of sport, a unique set of circumstances. These reasons 
should not be read as placing any sort of qualification on the strict liability 
principle because of an assertion by an athlete that the analytical results being 
challenged may have arisen because of a supplement made available to the athlete 
by competition sponsors or its sports federation. There has been extensive 
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investigation by the ATP in this matter for which it should be commended for the 
integrity with which it conducted itself. To the ATP's credit and with considerable 
courage it voluntarily undertook in the face of a very perplexing set of facts to 
investigate and ultimately implicate itself in the problem in which they and the 
players found themselves. The principles applied in this case are not to be read as 
a qualification or refinement of the principles of strict liability." [FN15]  

The importance of the principle of strict liability is illustrated by former Olympic 
champion and current chair of London's bid for the 2012 Olympics, Lord Coe, who in 
the wake of the Dwain Chambers decision, [FN16] opined: 

"While the rule of strict liability--under which athletes have to be solely and 
legally responsible for what they consume--must remain supreme, one cannot help 
but feel queasy that, as he starts his two-year ban, Chambers was caught in the 
crossfire of a war that was obviously a skirmish between the sport's authorities and 
a dubious laboratory. However, we cannot, without binding reason and cause, 
move one millimetre from strict liability--if we do, the battle to save sport is lost." 
[FN17] (Emphasis added)  

Furthermore, commenting on this case and in particular on the sidelining of strict 
liability, Dr Ayotte explained in a letter to Richard Young: 

"I have come to accept my work in this field because I am entirely and morally 
satisfied with its outcome, globally and in each individual positive case. I feel 
differently here. This is a very unique situation. For the first time in my career I 
doubt that it is fair to apply the strict liability rule in these cases." [FN18]  

It is clear that it required very special circumstances to persuade the appropriate 
authorities to depart from this principle. However, this was the path that the ATP 
chose to take, opening themselves up to abuse of this humane concession in future 
cases. It must be questioned whether this was a wise path, particularly when it is 
remembered that the ATP, although being the governing body of the men's tour is in 
effect also the union of the players, and therefore it may be argued that they have a 
conflict of interest in protecting the careers of any player found guilty of a doping 
offence. 

Following the exoneration of the players involved, further analysis determined 
that the electrolytes handed out by the ATP trainers could not be responsible for the 
positive and elevated test results. The WADA report states: 

"Further information that has been made available to WADA during the 
carrying out of this inquiry reveals that there continue to be near-positive results 
with the same fingerprint. This only accentuates the fact that it could not have 
been the electrolyte supplied by the ATP players during the period August 2002-
May 2003 that led to the positive analytical results. If that is the case, and there 
seems to be no evidence to the contrary now, then the exonerations were clearly 
based on an incorrect factual finding. The facts as now known could not have 
supported the shifting of the onus of proof to the ATP nor could they support the 
application of the principle of estoppel. It is regrettable that the true picture and 
the full evidence were not available at the first hearings where the decisions were 
made." [FN19] (Emphasis added)  

With this in mind, the decision to exonerate the players appears to be dangerously 
flawed. The justification for the decisions to ignore the principle of strict liability was 
that the ATP could have themselves, through their trainers have caused these test 
results. With this theory in tatters, and yet the ATP unwilling or unable to revisit the 
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decisions, the authority and reputation of the governing body of men's professional 
tennis has suffered a severe blow. WADA continue: 

*22 "Under the strict liability principle which is, and must be, the bedrock of 
any anti-doping program, it is not ATP's responsibility to track the source of any 
elevated or positive result. It is for the player to prove how the substance gets into 
his/her body. 

Again, ATP, being a player association, understandably wants to assist its 
members in detecting such source. It is clear that now that the estoppel theory is 
no longer sustainable the ATP should be in a position to prosecute any positive 
case even if it has not been able to identify the source of contamination, if indeed 
there is a single source." [FN20]  

Where this saga leaves the principle of strict liability in general and more specifically 
doping control in tennis in general is open to question. The authority of the ATP, 
despite their protestations has been severely damaged, and their departure from strict 
liability is a course of action that they appeared to be too willing to undertake. Whilst 
the WADA report may have criticised some of the dealings and reasoning of the ATP 
in their investigation of these cases, [FN21] it did thankfully in no way cast doubt 
upon the integrity of the ATP. They did nevertheless heavily criticise the willingness 
of the organisation to readily accept the defence put forward by the players and the 
procedures under which the ATP pursued their enquiries: 

"Principles of law must be based on facts. When the facts are incorrect, then 
the principles can be incorrectly applied. It is WADA's considered view that this is 
one of those situations. 

There is no issue of lack of integrity in the ATP investigation, nor any 
question of bona fides in the way it was conducted, nor in the conclusions of the 
investigation. The ATP took considerable steps and incurred considerable expense 
to try to establish the source of the positive analytical results. The result, however, 
is that because the matters were dealt with so quickly, there was not one of the 
cases which went through a normal arbitration process, there was not one player 
whose evidence was heard on oath or tested upon cross-examination before a 
Tribunal, nor were any of the experts so heard. Under the circumstances, and in 
hindsight, that is regrettable." [FN22]  

Whilst the reasons for the apparently common test results remain a mystery, an 
adherence to the principle of strict liability must be maintained. The position we have 
at present is that any player who is found to have a test result of the manner of these 
43 tennis professionals merely has to align his case with those and he will ultimately 
be exonerated, as was seen with Greg Rusedski. As was pointed out in the WADA 
report, only one player originally raised the possibility of the electrolytes administered 
by the ATP trainers as having actually caused their failed drugs test, and only once it 
had proved successful did other players then embrace the defence. 

Clearly something inexplicable has happened in relation to drug testing in the 
world of men's professional tennis and the ATP, to their credit, are pursuing an 
answer, seemingly at great expense. [FN23] However, as pointed out by WADA, this 
pursuit is probably not the most productive use of time or resources: 

"The ATP has informed WADA that this fingerprint continues to be found in 
samples from male tennis players. It is WADA's view and recommendation that 
the topic be the subject of immediate research, and WADA suggests that collected 
and retained samples be used as part of such research. 



 66 

The continuation by ATP through another Commission to hunt for a source 
might be endless, and may not be the wisest use of funds. The ATP might be wise 
to allow research of a scientific kind to occur, and to persuade its players to 
consent and co-operate to such a project so that independent researchers might 
carry it out as soon as possible. 

WADA carefully considered the possibility of recommending participation in 
any further inquiry commission. In these circumstances, it is WADA's view that 
such a commission, while well-meaning, will not have the power or jurisdiction to 
obtain evidence sufficient to locate the cause or causes. The expense and resource 
required for it would be better applied to research." [FN24]  

Until the source of these common test results is uncovered, it is essential for the integrity 
of anti-doping control in sport that the ATP reaffirm their commitment to the principle of 
strict liability. If they fail to do this, then the men's professional tennis tour risks being 
thrown into complete disrepute. The only realistic and enforceable alternative to strict 
liability would be to declare an amnesty on all drug abuse in sport, and therefore to 
legalise all performance enhancing substances. This is a route that the sporting world and 
indeed society at large is at present unwilling to countenance and therefore is an 
argument to be pursued at a later date. 
 
FN B.A. Hons, M.A. Law, Senior Lecturer in Law at Sheffield Hallam University, 
England. 
FN2. A derivative of nandrolone, which is an anabolic steroid, only available generally 
on prescription and administered via injection. 19-norandrostendione and 19-
norandrostenedoil on the other hand are steroid precursors which may be purchased for 
oral use without prescription as nutritional supplements in health food stores and over the 
internet in many countries (Young, p.2). 
FN3. The governing body of men's tennis and the administrators of all men's professional 
tournaments outside of the "Grand Slam" events of the Australian Open, the French 
Open, Wimbledon and the US Open. 
FN4. WADA, "WADA report on ATP cases", July 2004, at p.2. 
FN5. The report author was Richard Young, attorney at law and a partner in the firm of 
Holme Roberts and Owen LLP, specialising in anti-doping issues in sport. He is an 
experienced arbitrator for the Court of Arbitration for Sport. 
FN6. R. Young, Investigation report regarding the detection of 19- Norandrosterone in 
the urine of numerous ATP players between August 2002 and May 2003 at p.1. 
FN7. ibid., p.3. 
FN8. WADA, above, n.3 at p.7, para.6 
FN9. Dr Christiane Ayotte, Director of the IOC's laboratory. 
FN10. WADA, above, n.3 at p.8, para.8. 
FN11. Young, above, n.5 at p.4. 
FN12. Dr C. Ayotte, cited by Young, ibid. 
FN13. The Greg Rusedski case formed no part of this WADA review and is detailed at 
greater length in "Tennis--When Strict Liability is not So Strict" [2004] I.S.L.R. 65. 
FN14. Young, above, n.5 at p.8. 
FN15. Ulihrach Tribunal report, cited in Young, above, n.5 at p.10. 
FN16. Chambers was found guilty of taking an illegal steroid and banned from athletics 
for a period of two years, despite his argument that it was unknown to him how the 
banned drug, (THG), had got into his system. 
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2004. 
FN18. Dr C. Ayotte in Young, above, n.5, Annex 4. 
FN19. WADA, above, n.3 at p.13, para.19. 
FN20. ibid., at p.19, para.3(b). 
FN21. ibid., at pp.10-12. 
FN22. ibid., at p.14, paras 23-24. 
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Abstract 
 
This Article examines the inconsistencies associated with doping control and 
explains the inequity which results from such inconsistent application, 
particularly where the violation is caused by a recreational substance. This 
is achieved through an analysis of the WADA Code anti-doping rules and the 
interrelationship with the principle of strict liability and an examination of 
the recent case IRB v. Keyter. [FN1] The application of these rules creates 
impossible behavioural burden on athletes; ultimately this may result in a 
further challenge to the legal status of such rules under EU competition law. 
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*80 I. Introduction 
With ever-increasing regularity, the World Anti-Doping Agency Code (WADA Code), 
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which sought to provide clarity to the question of doping control in sport, is being 
challenged. [FN2] And, disturbingly for firm adherents of the principle of strict liability 
and the WADA Code, participants who are found guilty of doping violations--as defined 
by the WADA Code--are not subjected to the mandatory two-year ban from competition. 
[FN3] The mechanisms in place for allowing a reduction in the mandatory sentence are 
found in the "exceptional circumstances defence" . A sanction can be reduced with a 
finding that a sportsperson has no direct or significant fault or negligence in relation to 
how the banned substance came to be in his body. While theoretically, the exceptional 
circumstances defence is a desirable exception, if applied too frequently it has the 
potential to undermine the notion of strict liability, the linchpin of the war against drugs 
in sport. Recent case law suggests there are some internal inconsistencies as to how this 
defence is being applied by sports governing bodies and thereafter the Court of 
Arbitration for Sport (CAS). On the one hand, it appears to be invoked too readily, 
allowing for the reduction in bans which otherwise would not be possible; on the other, it 
has sometimes been interpreted extremely restrictively creating unrealistic expectations 
on sports competitors. This Article explores a number of issues with respect to drugs in 
sport. This Article begins by examining the principle of strict liability and how this is 
applied in practice. The Authors provide an analysis of the legal relationship between 
sports participants and sports governing bodies, progressing to an exploration of the legal 
status of the anti-doping rules. The Article then focuses on the inconsistencies apparent in 
relation to recreational drugs in sport and highlights some of the definitional problems 
and evidentiary difficulties. The Article concludes *81 by examining the exceptional 
circumstances defence via an in-depth case study analysis of one American rugby union 
star who seems to be the victim of an over zealous decision from the CAS. 
 
II. The Principle of Strict Liability 
The principle of strict liability is a primary pillar in the fight against doping violations in 
sport, as it serves to remove the inherent uncertainty resutling from questions of guilt. 
The code defines the principle in the following way: "Under the strict liability principle, 
an anti-doping rule violation occurs when a Prohibited Substance is found in an athlete's 
bodily specimen. The violation occurs whether or not the athlete intentionally or 
unintentionally used a Prohibited Substance or was negligent or otherwise at fault." 
[FN4] 
The WADA Code details a doping violation under Article 2 in several different ways. 
[FN5] Violations covered by Articles 2.1 to 2.4 provide the focus for discussion in this 
Article. These are: 
2.1 The presence of a prohibited substance or its metabolites or markers in an athlete's 
bodily specimen. 
2.2 Use or attempted use of a prohibited substance or a prohibited method. 
2.3 Refusing, or failing without compelling justification, to submit to sample collection 
after notification as authorised in applicable anti-doping rules or otherwise evading 
sample collection. 
2.4 Violation of applicable requirements regarding athlete availability for out-of-
competition testing including failure to provide whereabouts information and missed tests 
which are declared based on reasonable rules. [FN6] 
If an athlete is found to be in violation of one or more of these articles, then the 
consequences, at least theoretically, are severe. Sanctions against individuals are covered 
under Article 10 of the WADA Code with Article 10.2 dealing specifically with bans and 
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periods of ineligibility from competition for athletes following a positive drug test. The 
appropriate article states: 
Except for the specified substances identified in article 10.3, the period of ineligibility 
imposed for a violation of articles 2.1 (Presence of prohibited substances or its 
metabolites or markers), 2.2 (Use or attempted use of prohibited substance or prohibited 
method) and 2.6 (Possession of prohibited substances and methods), shall be: 
*82 first violation: Two (2) years' ineligibility 
second violation: Lifetime ineligibility. [FN7] 
Punishment for a violation of Articles 2.3 or 2.5 [FN8] carries the same burden, and 
violation of Article 2.4 is punishable with a minimum period of ineligibility of three 
months and a maximum of two years. [FN9] Where the athlete can prove that the doping 
violation was not intended to enhance performance, the appropriate ineligibility period 
shall be amended to the following: 
First violation: At a minimum a warning and reprimand and no period of ineligibility 
from future events, and at a maximum, one (1) year's ineligibility. 
Second violation: Two (2) years' ineligibility. 
Third violation: Lifetime ineligibility. [FN10] 
The athlete found guilty of a doping violation under Articles 2.1 and 2.2 may, in 
exceptional circumstances, have their period of ineligibility eliminated. [FN11] In order 
for Article 10.5 to apply, where the offence is covered by Article 2.1, the athlete will also 
have to establish how the prohibited substance entered his body. [FN12] Where an athlete 
has committed an offence under Articles 2.1, 2.2, 2.3, or 2.8, [FN13] Article 10.5.2 
explains further that the period of ineligibility may be reduced if the athlete can 
demonstrate no significant fault or negligence in the doping violation. Again, if the 
offence is committed under Article 2.1, the athlete must also establish how the prohibited 
substance entered his body. [FN14] Comments within the WADA Code, included as 
guidance on the issue of exceptional circumstances, state: "These articles apply only to 
the imposition of sanctions, they are not applicable to the determination of whether an 
anti-doping rule violation has occurred. Article 10.5 is meant to have an impact only in 
cases where the circumstances are truly exceptional and not in the vast majority of cases." 
[FN15] 
Based on these comments, it seems that in the vast majority of cases involving a positive 
test, the athlete will be subject to a two-year ban for the first offence and a life ban for the 
second offence. 
 
*83 III. The Legal Relationship 
It has well-established that an athlete's relationship with his governing body, who is 
ultimately responsible for its doping regime, is a contractual one; further, doping 
regulation derives from this relationship. [FN16] There have been many legal challenges 
to the specific principles supporting the enforcement of doping control (as distinguished 
from challenges to the implementation of bans, or the enforcement of particular 
punishments, which have become commonplace--particularly in the CAS). As far back as 
1988, Sandra Gasser [FN17] challenged the legality of a ban levied against her, attacking 
the principle of strict liability as an unreasonable restraint of trade. She claimed that her 
ingestion of the banned substance was innocent; however, as a result of the rule of strict 
liability, which presumed her guilt, she was treated in the same manner as an athlete who 
was guilty of knowingly ingesting a banned performance-enhancing substance. This, she 
suggested, amounted to an unreasonable restraint of trade. In finding against Gasser, 

http://uk.westlaw.com/result/documenttext.aspx?blinkedcitelist=False&rs=WLUK7.04&ss=CNT&rp=%2fsearch%2fdefault.wl&origin=Search&sv=Split&cfid=1&fn=_top&n=1&fcl=False&mt=WestlawUK&eq=search&method=TNC&query=CHARLISH&scxt=WL&effdate=1%2f1%2f0001+12%3a00%3a00+AM&db=JLR&rlti=1&vr=2.0&rlt=CLID_QRYRLT2162136&service=Search&cnt=DOC&docsample=False&cxt=RL&rltdb=CLID_DB53152136&sp=ukhallam-000#FN;F7#FN;F7
http://uk.westlaw.com/result/documenttext.aspx?blinkedcitelist=False&rs=WLUK7.04&ss=CNT&rp=%2fsearch%2fdefault.wl&origin=Search&sv=Split&cfid=1&fn=_top&n=1&fcl=False&mt=WestlawUK&eq=search&method=TNC&query=CHARLISH&scxt=WL&effdate=1%2f1%2f0001+12%3a00%3a00+AM&db=JLR&rlti=1&vr=2.0&rlt=CLID_QRYRLT2162136&service=Search&cnt=DOC&docsample=False&cxt=RL&rltdb=CLID_DB53152136&sp=ukhallam-000#FN;F8#FN;F8
http://uk.westlaw.com/result/documenttext.aspx?blinkedcitelist=False&rs=WLUK7.04&ss=CNT&rp=%2fsearch%2fdefault.wl&origin=Search&sv=Split&cfid=1&fn=_top&n=1&fcl=False&mt=WestlawUK&eq=search&method=TNC&query=CHARLISH&scxt=WL&effdate=1%2f1%2f0001+12%3a00%3a00+AM&db=JLR&rlti=1&vr=2.0&rlt=CLID_QRYRLT2162136&service=Search&cnt=DOC&docsample=False&cxt=RL&rltdb=CLID_DB53152136&sp=ukhallam-000#FN;F9#FN;F9
http://uk.westlaw.com/result/documenttext.aspx?blinkedcitelist=False&rs=WLUK7.04&ss=CNT&rp=%2fsearch%2fdefault.wl&origin=Search&sv=Split&cfid=1&fn=_top&n=1&fcl=False&mt=WestlawUK&eq=search&method=TNC&query=CHARLISH&scxt=WL&effdate=1%2f1%2f0001+12%3a00%3a00+AM&db=JLR&rlti=1&vr=2.0&rlt=CLID_QRYRLT2162136&service=Search&cnt=DOC&docsample=False&cxt=RL&rltdb=CLID_DB53152136&sp=ukhallam-000#FN;F10#FN;F10
http://uk.westlaw.com/result/documenttext.aspx?blinkedcitelist=False&rs=WLUK7.04&ss=CNT&rp=%2fsearch%2fdefault.wl&origin=Search&sv=Split&cfid=1&fn=_top&n=1&fcl=False&mt=WestlawUK&eq=search&method=TNC&query=CHARLISH&scxt=WL&effdate=1%2f1%2f0001+12%3a00%3a00+AM&db=JLR&rlti=1&vr=2.0&rlt=CLID_QRYRLT2162136&service=Search&cnt=DOC&docsample=False&cxt=RL&rltdb=CLID_DB53152136&sp=ukhallam-000#FN;F11#FN;F11
http://uk.westlaw.com/result/documenttext.aspx?blinkedcitelist=False&rs=WLUK7.04&ss=CNT&rp=%2fsearch%2fdefault.wl&origin=Search&sv=Split&cfid=1&fn=_top&n=1&fcl=False&mt=WestlawUK&eq=search&method=TNC&query=CHARLISH&scxt=WL&effdate=1%2f1%2f0001+12%3a00%3a00+AM&db=JLR&rlti=1&vr=2.0&rlt=CLID_QRYRLT2162136&service=Search&cnt=DOC&docsample=False&cxt=RL&rltdb=CLID_DB53152136&sp=ukhallam-000#FN;F12#FN;F12
http://uk.westlaw.com/result/documenttext.aspx?blinkedcitelist=False&rs=WLUK7.04&ss=CNT&rp=%2fsearch%2fdefault.wl&origin=Search&sv=Split&cfid=1&fn=_top&n=1&fcl=False&mt=WestlawUK&eq=search&method=TNC&query=CHARLISH&scxt=WL&effdate=1%2f1%2f0001+12%3a00%3a00+AM&db=JLR&rlti=1&vr=2.0&rlt=CLID_QRYRLT2162136&service=Search&cnt=DOC&docsample=False&cxt=RL&rltdb=CLID_DB53152136&sp=ukhallam-000#FN;F13#FN;F13
http://uk.westlaw.com/result/documenttext.aspx?blinkedcitelist=False&rs=WLUK7.04&ss=CNT&rp=%2fsearch%2fdefault.wl&origin=Search&sv=Split&cfid=1&fn=_top&n=1&fcl=False&mt=WestlawUK&eq=search&method=TNC&query=CHARLISH&scxt=WL&effdate=1%2f1%2f0001+12%3a00%3a00+AM&db=JLR&rlti=1&vr=2.0&rlt=CLID_QRYRLT2162136&service=Search&cnt=DOC&docsample=False&cxt=RL&rltdb=CLID_DB53152136&sp=ukhallam-000#FN;F14#FN;F14
http://uk.westlaw.com/result/documenttext.aspx?blinkedcitelist=False&rs=WLUK7.04&ss=CNT&rp=%2fsearch%2fdefault.wl&origin=Search&sv=Split&cfid=1&fn=_top&n=1&fcl=False&mt=WestlawUK&eq=search&method=TNC&query=CHARLISH&scxt=WL&effdate=1%2f1%2f0001+12%3a00%3a00+AM&db=JLR&rlti=1&vr=2.0&rlt=CLID_QRYRLT2162136&service=Search&cnt=DOC&docsample=False&cxt=RL&rltdb=CLID_DB53152136&sp=ukhallam-000#FN;F15#FN;F15
http://uk.westlaw.com/result/documenttext.aspx?blinkedcitelist=False&rs=WLUK7.04&ss=CNT&rp=%2fsearch%2fdefault.wl&origin=Search&sv=Split&cfid=1&fn=_top&n=1&fcl=False&mt=WestlawUK&eq=search&method=TNC&query=CHARLISH&scxt=WL&effdate=1%2f1%2f0001+12%3a00%3a00+AM&db=JLR&rlti=1&vr=2.0&rlt=CLID_QRYRLT2162136&service=Search&cnt=DOC&docsample=False&cxt=RL&rltdb=CLID_DB53152136&sp=ukhallam-000#FN;F16#FN;F16
http://uk.westlaw.com/result/documenttext.aspx?blinkedcitelist=False&rs=WLUK7.04&ss=CNT&rp=%2fsearch%2fdefault.wl&origin=Search&sv=Split&cfid=1&fn=_top&n=1&fcl=False&mt=WestlawUK&eq=search&method=TNC&query=CHARLISH&scxt=WL&effdate=1%2f1%2f0001+12%3a00%3a00+AM&db=JLR&rlti=1&vr=2.0&rlt=CLID_QRYRLT2162136&service=Search&cnt=DOC&docsample=False&cxt=RL&rltdb=CLID_DB53152136&sp=ukhallam-000#FN;F17#FN;F17


 71 

Scott J. cited with approval evidence from the then-International Amateur Athletics 
Federation (IAAF) General Secretary John Holt, who stated: 
The use of drugs is widely regarded as a disease in sport. Competitors who use drugs to 
enhance their performance are simply cheating. Any sport which is infiltrated by drugs 
and in respect of which it becomes common knowledge that its participants use drugs is 
likely to suffer substantially in its public image and reputation. [FN18] Scott J., in 
explaining the crucial issue to address, noted that: 
The critical question, in my judgment, is whether or not the IAAF Rules 53(iv) and 144 
are reasonable. They are the Rules by which the IAAF seek to discourage and prevent the 
practice of doping as an aid to performance. I need not emphasise the importance to 
world athletics, both in the public interest and in the interest of the athletes themselves, 
that the practice of doping should be firmly dealt with. [FN19] (Emphasis added) 
We can see therefore that the imposition of strict liability as a means to doping control in 
sport, in terms of performance-enhancing substances, will not be viewed as an 
unreasonable restraint of trade. The policy is clearly aimed at maintaining fair balance in 
competition. Scott J., in further explaining the position with regards to performance-
enhancing substances, continued: 
The pressure for success in international athletics, as well as domestic athletics, and the 
national pride and prestige that have become part of *84 international athletics have to be 
borne in mind. . . . The lengths to which some people will go in order to achieve the 
appearance of success for their nation's athletes in athletics competitions is in point. 
[FN20] 
However, nowhere in this decision against Gasser is there any evidence presented which 
might draw the inference that such principles should also apply to recreational 
substances. Little or no justification is cited for restricting recreational drugs in this 
manner, and yet, even today, there is little difference in the treatment of performance-
enhancing and non-performance-enhancing drugs in the WADA Code. [FN21] 
 
IV. The Legal Status of Anti-Doping Rules 
Recently, the European Court of First Instance, [FN22] and on appeal the European Court 
of Justice, [FN23] was asked to rule on the anti-doping rules of the International Olympic 
Committee (IOC), their implementation by the Federation Internationale de Natation, 
[FN24] and whether or not they were compatible with European Union (EU) competition 
laws. In the case, David Meca-Medina and Igor Majcen, two long-distance swimmers, 
both tested positive for the banned anabolic steroid nandrolone following a World Cup 
event in Brazil. [FN25] Although they were initially banned for four years, both men on 
appeal before CAS obtained two year reductions. But the key finding from the case was 
that EU competition laws were not violated by anti-doping procedures. The court made 
clear their view that the anti-doping rules had a legitimate purpose and therefore did not 
fall outside competition rules. The court stated: 
Therefore, even if the anti-doping rules at issue are to be regarded as a decision of an 
association of undertakings limiting the appellants' freedom of action, they do not, for all 
that, necessarily constitute a restriction of competition incompatible with the common 
market, within the meaning of Article 81 EC, since they are justified by a legitimate 
objective. Such a limitation is inherent in the organisation and proper conduct of 
competitive sport and its very purpose is to ensure healthy rivalry between athletes. 
[FN26] The Advocate General continued: 
[I]t does not appear that the restrictions which that threshold imposes on professional 
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sportsmen go beyond what is necessary in order to ensure *85 that sporting events take 
place and function properly. Since the appellants have, moreover, not pleaded that the 
penalties which were applicable and were imposed in the present case are excessive, it 
has not been established that the anti-doping rules at issue are disproportionate. [FN27] 
While the findings of the court are perhaps unsurprising, the reasons cited by the Court as 
influential in deeming the system of doping control in sport as a whole justified are more 
interesting. The court, in discussing the motivation behind preventing doping in sport, 
explained: 
The general objective of the [anti-doping] rules was, as none of the parties disputes, to 
combat doping in order for competitive sport to be conducted fairly and that it included 
the need to safeguard equal chances for athletes, athletes' health, the integrity and 
objectivity of competitive sport and ethical values in sport. [FN28] 
There are very clear similarities between these comments and those produced by the 
Court in Gasser v. Stinson, [FN29] almost twenty years before. The overarching aim of 
protecting sport from doping violations legitimizes placing certain restrictions upon 
sports competitors. However, what is of greatest interest in this case is the nature of the 
substance at its center--nandrolone, a performance-enhancing substance. The court does 
cite athletes' health as an issue for consideration in assessing the status of doping rules, 
but, as noted above, it cited with equal emphasis issues related to maintaining the 
competitive balance of sporting activities. While eradicating performance-enhancing 
substances achieves all the aims cited above, eliminating non-performance-enhancing 
drugs achieves at best only the health objective in full and those objectives related to the 
ethical values of sport in part. What then might the outcome be if the same competition 
rules were challenged following a positive test for a non-performance-enhancing 
substance? From the perspective of the stated aims of the system of doping control, such 
a ban may be disproportionate and, considering the grave consequences, unlawful. Beloff 
concluded on the case: 
While the ECJ had no doubt that anti-doping rules pursued legitimate aims, i.e. the 
preservatives of equality of arms on the field of play, and the health of the sportsmen off 
it they held too that the means used in pursuit of those aims must be proportionate. . . . 
The swimmers did not, however, suggest that the two-year suspension was excessive. So 
their appeal failed. They established a new principle, but failed to bring themselves 
within it. They won the war, but lost the battle. [FN30] *86 Quite obviously, as Beloff 
continues, [FN31] the result of this case may raise questions about the status of 
mandatory bans, but perhaps more significantly, a further challenge may occur where a 
ban has been instituted following violation of doping policy via use of a non-
performance-enhancing substance. 
 
V. Recreational Drugs: Inconsistencies & Recent Case Law 
This Article raises the question of the continued insistence of sporting authorities in 
maintaining current measures against recreational substances. However, while such 
measures persist, it is desirable, if equity is to be maintained, that common penalties are 
applied across different sports. Several recent cases demonstrate such consistency is 
lacking. This issue was raised by Jason Keyter, [FN32] following his positive test for 
cocaine and subsequent two year ban from his sport. Keyter complained: "They [the IRB] 
have been totally inflexible. . . . A West Ham [FN33] player [Shaun Newton], who 
admitted having a drug problem, only got a seven-month suspension, [FN34] was able to 
carry on training, be paid and offered rehab and regular retesting. I can't even train with 
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Esher." [FN35] 
A cursory glance at the figures provided by UK Sport [FN36] provides some evidence of 
the inconsistency across different sports. For example, of the thirteen positive results 
involving cocaine since 2003-04, seven have related to footballers. Four of those received 
bans of six months; one of seven months; one was ordered to reappear before the tribunal 
at a later date and one was banned indefinitely for what was his third offence. In none of 
the cases were the players named. In contrast, Gurbhej Nijar, a power lifter, received a 
two year ban; James Mortimore, a rugby union player, was banned for two years; an 
anonymous rugby league player also received a two-year ban; Graham Wagg, a cricketer, 
received a fifteen-month ban; and an unnamed ice-hockey player was banned for eighteen 
months--all for testing positive for cocaine. Without knowing the full facts of each case, 
it is difficult to draw any firm conclusions. At the very least it appears there may be some 
cause for concern regarding a lack of consistency in bans and, perhaps more importantly, 
the practice of naming some who fail tests while others remain anonymous. Mackay 
comments on the issue: 
An English professional footballer has tested positive for cocaine three times in 18 
months but will avoid a life ban. The teenager is instead to be sent for rehabilitation. 
In any other Olympic sport, a competitor can expect to receive a life ban after the second 
offence. This latest incident coincides with the news that *87 another unnamed player has 
been banned for six months after testing positive for cocaine. [FN37] 
Interestingly, the punishment given to the unnamed teenage footballer was that which has 
been recommended by the IOC Athlete's Commission . In drawing attention to further 
inconsistencies in this area, MacKay continues: 
The FA's approach to doping is best summed up by the case involving the goalkeeper 
Billy Turley who, when playing for Rushden and Diamonds, tested positive for the 
anabolic steroid nandrolone - which earned the 1992 Olympic 100 metres champion 
Linford Christie a two-year ban. Turley was given a warning and then a six-month ban 
when he subsequently tested positive for cocaine. In any other Olympic sport he would 
have been banned for life and the sports minister Richard Caborn asked the FA to explain 
why the ban was not more severe. [FN38] 
The reason that the ban was not more severe may be because football had not, at that 
stage, adopted the WADA Code. Football authorities cited concerns--previously 
dismissed--as reasons football players should not be subject to the same rules of doping 
control as other sports participants. Magnay explained: 
FIFA does not want the drug agency to have overriding powers in doping cases and 
wants to deal with any cases in-house. It has long complained that the mandatory doping 
sanctions are too severe for football's highly paid professional players and could pose an 
illegal constraint on their employment. [FN39] 
As has already been shown, [FN40] this argument appears to be without foundation, 
certainly for performance-enhancing substances. Perhaps the true issue is FIFA's concern 
over retaining authority throughout all aspects of the sport, including doping control. 
Football is arguably the one sport that wields as much power and influence as the 
Olympics. Consequently, what we may be witnessing in FIFA's reluctance to fully 
implement the WADA Code [FN41] is the genesis of a power struggle rather than 
concern over the legality of any prospective ban. In recognition of football's failure to 
observe the WADA Code, new policies are being established to deal with the 
discrepancies cited in this Article. Reportedly, proposals have been put before the 
Football Association Council [FN42] to introduce a mandatory ban for players testing 

http://uk.westlaw.com/result/documenttext.aspx?blinkedcitelist=False&rs=WLUK7.04&ss=CNT&rp=%2fsearch%2fdefault.wl&origin=Search&sv=Split&cfid=1&fn=_top&n=1&fcl=False&mt=WestlawUK&eq=search&method=TNC&query=CHARLISH&scxt=WL&effdate=1%2f1%2f0001+12%3a00%3a00+AM&db=JLR&rlti=1&vr=2.0&rlt=CLID_QRYRLT2162136&service=Search&cnt=DOC&docsample=False&cxt=RL&rltdb=CLID_DB53152136&sp=ukhallam-000#FN;F35#FN;F35
http://uk.westlaw.com/result/documenttext.aspx?blinkedcitelist=False&rs=WLUK7.04&ss=CNT&rp=%2fsearch%2fdefault.wl&origin=Search&sv=Split&cfid=1&fn=_top&n=1&fcl=False&mt=WestlawUK&eq=search&method=TNC&query=CHARLISH&scxt=WL&effdate=1%2f1%2f0001+12%3a00%3a00+AM&db=JLR&rlti=1&vr=2.0&rlt=CLID_QRYRLT2162136&service=Search&cnt=DOC&docsample=False&cxt=RL&rltdb=CLID_DB53152136&sp=ukhallam-000#FN;F36#FN;F36
http://uk.westlaw.com/result/documenttext.aspx?blinkedcitelist=False&rs=WLUK7.04&ss=CNT&rp=%2fsearch%2fdefault.wl&origin=Search&sv=Split&cfid=1&fn=_top&n=1&fcl=False&mt=WestlawUK&eq=search&method=TNC&query=CHARLISH&scxt=WL&effdate=1%2f1%2f0001+12%3a00%3a00+AM&db=JLR&rlti=1&vr=2.0&rlt=CLID_QRYRLT2162136&service=Search&cnt=DOC&docsample=False&cxt=RL&rltdb=CLID_DB53152136&sp=ukhallam-000#FN;F37#FN;F37
http://uk.westlaw.com/result/documenttext.aspx?blinkedcitelist=False&rs=WLUK7.04&ss=CNT&rp=%2fsearch%2fdefault.wl&origin=Search&sv=Split&cfid=1&fn=_top&n=1&fcl=False&mt=WestlawUK&eq=search&method=TNC&query=CHARLISH&scxt=WL&effdate=1%2f1%2f0001+12%3a00%3a00+AM&db=JLR&rlti=1&vr=2.0&rlt=CLID_QRYRLT2162136&service=Search&cnt=DOC&docsample=False&cxt=RL&rltdb=CLID_DB53152136&sp=ukhallam-000#FN;F38#FN;F38
http://uk.westlaw.com/result/documenttext.aspx?blinkedcitelist=False&rs=WLUK7.04&ss=CNT&rp=%2fsearch%2fdefault.wl&origin=Search&sv=Split&cfid=1&fn=_top&n=1&fcl=False&mt=WestlawUK&eq=search&method=TNC&query=CHARLISH&scxt=WL&effdate=1%2f1%2f0001+12%3a00%3a00+AM&db=JLR&rlti=1&vr=2.0&rlt=CLID_QRYRLT2162136&service=Search&cnt=DOC&docsample=False&cxt=RL&rltdb=CLID_DB53152136&sp=ukhallam-000#FN;F39#FN;F39
http://uk.westlaw.com/result/documenttext.aspx?blinkedcitelist=False&rs=WLUK7.04&ss=CNT&rp=%2fsearch%2fdefault.wl&origin=Search&sv=Split&cfid=1&fn=_top&n=1&fcl=False&mt=WestlawUK&eq=search&method=TNC&query=CHARLISH&scxt=WL&effdate=1%2f1%2f0001+12%3a00%3a00+AM&db=JLR&rlti=1&vr=2.0&rlt=CLID_QRYRLT2162136&service=Search&cnt=DOC&docsample=False&cxt=RL&rltdb=CLID_DB53152136&sp=ukhallam-000#FN;F40#FN;F40
http://uk.westlaw.com/result/documenttext.aspx?blinkedcitelist=False&rs=WLUK7.04&ss=CNT&rp=%2fsearch%2fdefault.wl&origin=Search&sv=Split&cfid=1&fn=_top&n=1&fcl=False&mt=WestlawUK&eq=search&method=TNC&query=CHARLISH&scxt=WL&effdate=1%2f1%2f0001+12%3a00%3a00+AM&db=JLR&rlti=1&vr=2.0&rlt=CLID_QRYRLT2162136&service=Search&cnt=DOC&docsample=False&cxt=RL&rltdb=CLID_DB53152136&sp=ukhallam-000#FN;F41#FN;F41
http://uk.westlaw.com/result/documenttext.aspx?blinkedcitelist=False&rs=WLUK7.04&ss=CNT&rp=%2fsearch%2fdefault.wl&origin=Search&sv=Split&cfid=1&fn=_top&n=1&fcl=False&mt=WestlawUK&eq=search&method=TNC&query=CHARLISH&scxt=WL&effdate=1%2f1%2f0001+12%3a00%3a00+AM&db=JLR&rlti=1&vr=2.0&rlt=CLID_QRYRLT2162136&service=Search&cnt=DOC&docsample=False&cxt=RL&rltdb=CLID_DB53152136&sp=ukhallam-000#FN;F42#FN;F42


 74 

*88 positive in competition for performance-enhancing or recreational drugs. [FN43] 
While this step is progressive, and will go some way toward removing the inconsistencies 
evident between the treatment of offenders from football compared to other sports, it does 
not go far enough. The move will only affect those testing positive following 
competition, leaving those testing positive in an out-of-competition setting unaffected. As 
a result, some anomalies and resultant injustices will remain. 
An interesting practical point is made concerning the testing of athletes for recreational 
drugs. Graf-Baumann writes: 
Recent years have shown a constant increase of positive tests for recreational drugs. 
While this finding reveals rather a social than a doping problem in the sense of the word, 
an important legal aspect has to be considered too: the consumption of marihuana 
presents a severe offence against the law in some countries especially in Africa and Asia, 
even if consumed abroad. Here, the publications for a positive result may lead to serious 
consequences for the respective player including a prison sentence. Anti-doping bodies 
should therefore carefully reconsider the unconditional ban of recreational drugs. [FN44] 
Graf-Baumann was referring specifically to football on this occasion. However, the point 
is common across all sports and provides another consideration for authorities involved in 
doping control policy, specifically regarding the practice of naming violators of doping 
regimes. The spectre of criminal sanctions is well-known from such incidents as the 
Festina scandal, [FN45] and more recently, the BALCO affair. [FN46] Arguably, sports 
governing bodies place an intolerable burden on athletes for behaviour concerning what 
are essentially purely private matters. We expect more of them than we do of ourselves--
and for no clear reason. 
 
VI. Case Study: International Rugby Board v Keyter 
Against this background, this Article turns now to examine the recent case of 
International Rugby Board v. Keyter, [FN47] adjudicated by the CAS in September 2006. 
The case raises a number of interesting questions in relation to the liability of athletes for 
doping offences. CAS reaffirmed its hard-line approach to drugs in sport, demonstrating a 
reluctance to depart from the traditional test of strict liability to determine the guilt of a 
competitor, despite the fact that the accused, Jason Keyter, claimed to have ingested the 
banned substance innocently. In itself, this *89 reaffirmationg may not seem out of the 
ordinary for many sport lawyers, who will be quick to observe that a finding of guilt has 
been the verdict more often than not in cases involving banned substances. 
Notwithstanding this, there are some substantive components of judgment that are 
somewhat controversial. 
 
A. The Facts 
The defendant, Keyter, an ex-American International Rugby Union player, was playing 
for Esher Rugby Football Club in the English National Division Two. After a Rugby 
Football Union [FN48] (RFU) Division 2 match with Moseley Rugby Football Club on 
October 22, 2005, he was selected at random for an in-competition doping control urine 
test. The sample was collected in a manner conforming with the applicable rules and 
regulations issued by both the International Rugby Board (IRB), and the National Anti-
Doping Organisation for the United Kingdom. [FN49] The sample was subsequently sent 
to the Drug Control Centre of Kings' College London, a center accredited by the WADA. 
Keyter's urine sample tested positive for Benzoylecgonine. [FN50] At the request of the 
defendant, a second sample confirmed the finding of the first test. 
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The player was asked to attend a disciplinary hearing where he pled guilty to the doping 
offence, but claimed the prohibited substance had entered his body without his 
knowledge through a "spiked" drink. [FN51] At first instance, the Disciplinary Panel 
confirmed the finding of a prohibited substance as unchallengeable. However, based on 
evidence submitted in support of the player's good character, on the balance of 
probabilities, he was given the benefit of the doubt. The Panel accepted that the banned 
substance had entered Keyter's body without any significant fault or negligence on his 
part. He was subsequently banned from participation in all RFU competitions for twelve 
months, with the ban running from November 15, 2005 to November 14, 2006. The 
decision of the panel was subject to review by the IRB [FN52] under Regulation 21, 
[FN53] which deals with doping control in the rugby union. Regulation 21.20.6 states 
that if a player wishes for their "B" sample to be tested then this will be conducted at their 
own expense, which may be seen as a disincentive to challenge the "A" sample finding 
therefore raising the possibility of a player being found guilty due solely to a positive 
finding against a single sample. [FN54] In accordance with IRB Regulation 21, the IRB 
Anti-Doping Advisory Committee (ADAC) remitted the case to a post-hearing review 
panel, appointed by the RFU, which on March 16, 2006 upheld the decision of the 
original disciplinary panel. But the *90 ADAC was not satisfied with the outcome, and 
under authority from Regulation 21.27 prompted the IRB to appeal to the CAS--with an 
eye toward extending the ban imposed on Keyter from one year to the mandatory two. On 
October 13 2006 the CAS upheld the appeal by the IRB and enforced a ban of two years 
on Keyter to run from November 15, 2005 to November 14, 2007, effectively ending the 
veteran player's professional career. In reaching this decision, the central question 
addressed by the CAS was the extent to which the exceptional circumstances defence 
[FN55] applied in cases of this kind, and correspondingly whether or not the original 
panel was justified in reducing Keyter's ban from two years to one. 
 
B. The Arguments for Extending the Ban 
The IRB insisted that, pursuant to IRB Regulation 21.22.1, the player receive the 
mandatory two-year ban. It was pointed out that the defence of exceptional 
circumstances, [FN56] under which the length of a ban may be reduced, should only 
apply in two situations: where the athlete can establish that he bears no fault or 
negligence for the violation, and where he bears no significant fault or negligence for 
what happened. 
The precise nature of how this test operates is somewhat unclear: is it just one or the 
other, or do both limbs of the test operate independently in a hierarchical fashion? Based 
on the submissions in the case, it seems the IRB and the CAS adopt the latter view. If the 
athlete meets the criteria in the first limb, clearly there can be no liability irrespective of 
the second. If, however, the athlete cannot establish total lack of fault or negligence, the 
second prong is triggered offering a potential escape route and at least some relief from 
the harshness of strict liability and the evidentiary difficulties in establishing no fault or 
negligence. There must be careful monitoring. An overly strict construction may render 
the principle meaningless, whereas an overly lax one might allow the exception to 
swallow the rule. The benefits of strict liability are certainty and consistency. The 
justifications for such a hard-line approach are: first, that it is needed to clean up the 
image of sport; second, to protect its ideals such as fair play; third, to rid it of cheats; and 
fourth, to dispel the "win at all costs" ethos. The question is: how has the CAS interpreted 
the exceptional circumstances defence in contemporary sport? This is a question best 
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answered through a careful analysis of the Jason Keyter case. 
 
C. Discussion: Legal Analysis 
1. Proof of How the Substance Entered the Body 
In the case of Jason Keyter, the exceptional circumstances defence was defeated without 
any real need to analyze the presence or absence of fault or negligence, or significant 
fault or negligence. The defence was barred on a slightly different footing and, in a sense, 
fell at the first hurdle. The CAS stated that prior to any discussion of whether Keyter did 
not know or suspect-- or could not have *91 reasonably known or suspected with the 
exercise of utmost caution--that he had used or had been administered a prohibited 
substance, it was first necessary to establish how the toxin actually entered his body. 
[FN57] Proof of the latter is needed before any consideration of the former, thus proof of 
both is needed to establish no fault or negligence. In the proceedings before the RFU 
Review Panel, the respondent maintained that he was unsure how the cocaine entered his 
body, hypothesizing it had been ingested via a "spiked" drink. [FN58] While the RFU 
Review Panel accepted this as plausible, unfortunately for Keyter, the CAS disagreed. 
The player submitted no evidence with respect to the alleged night or of the actual drink 
which he argued that strangers had given him. He could not even confirm that he was 
present at the stated nightclub on the evening in question. Notwithstanding any of this, 
the CAS suggested that a spiked drink was only one possible explanation for how the 
cocaine found its way into the player's body, and that there was a host of possible 
alternatives as to how this may have happened. All things considered, it is perhaps 
unsurprising the CAS concluded that the uncorroborated nature of Keyter's evidence did 
not discharge his burden of proof and, on the balance of probabilities, he could not satisfy 
the court as to how the drugs came to be in his sample. The CAS was not persuaded that 
the occurrence of an alleged ingestion of cocaine through a spiked drink was more 
probable than its non-occurrence. [FN59] As such, the defence of exceptional 
circumstances was not established and thus there existed no grounds to serve as a basis 
for reducing Keyter's mandatory two-year ban. Despite the clear statements of principle 
in relation to this aspect of the case--upon which its outcome clearly hinged--one may be 
forgiven for feeling a degree of sympathy towards the player, particularly given the fact 
that the initial decision of the RFU Review Panel was based on testimony of the player's 
excellent character. While this was acknowledged by the CAS, the CAS nonetheless 
refused to recognize it as a mechanism to overcome strict liability or, more importantly, 
to satisfy the burden of proof. [FN60] 
The CAS would have been justified in ending its analysis of the case at this point. 
However, it went on to consider the scenario, assuming Keyter had been able to prove 
how the substance entered his body. This discussion focused on the requirements needed 
to establish no fault or negligence as well as the residual inquiry of no significant fault or 
negligence. 
2. No Fault or Negligence 
Once an avenue of entry of a prohibited substance has been established, he could first be 
able to avail himself of the exceptional circumstances defence if he could establish that 
this happened through no direct fault or negligence on his part. The first component of 
the exceptional circumstances test--as articulated by IRB Regulation 21.22.4--is 
extremely difficult to satisfy. Indeed, this may be one of the reasons why a second 
element was introduced. There will not be many situations where an athlete can claim he 
was totally blameless, or that his conduct did not *92 involve any negligence whatsoever 

http://uk.westlaw.com/result/documenttext.aspx?blinkedcitelist=False&rs=WLUK7.04&ss=CNT&rp=%2fsearch%2fdefault.wl&origin=Search&sv=Split&cfid=1&fn=_top&n=1&fcl=False&mt=WestlawUK&eq=search&method=TNC&query=CHARLISH&scxt=WL&effdate=1%2f1%2f0001+12%3a00%3a00+AM&db=JLR&rlti=1&vr=2.0&rlt=CLID_QRYRLT2162136&service=Search&cnt=DOC&docsample=False&cxt=RL&rltdb=CLID_DB53152136&sp=ukhallam-000#FN;F57#FN;F57
http://uk.westlaw.com/result/documenttext.aspx?blinkedcitelist=False&rs=WLUK7.04&ss=CNT&rp=%2fsearch%2fdefault.wl&origin=Search&sv=Split&cfid=1&fn=_top&n=1&fcl=False&mt=WestlawUK&eq=search&method=TNC&query=CHARLISH&scxt=WL&effdate=1%2f1%2f0001+12%3a00%3a00+AM&db=JLR&rlti=1&vr=2.0&rlt=CLID_QRYRLT2162136&service=Search&cnt=DOC&docsample=False&cxt=RL&rltdb=CLID_DB53152136&sp=ukhallam-000#FN;F58#FN;F58
http://uk.westlaw.com/result/documenttext.aspx?blinkedcitelist=False&rs=WLUK7.04&ss=CNT&rp=%2fsearch%2fdefault.wl&origin=Search&sv=Split&cfid=1&fn=_top&n=1&fcl=False&mt=WestlawUK&eq=search&method=TNC&query=CHARLISH&scxt=WL&effdate=1%2f1%2f0001+12%3a00%3a00+AM&db=JLR&rlti=1&vr=2.0&rlt=CLID_QRYRLT2162136&service=Search&cnt=DOC&docsample=False&cxt=RL&rltdb=CLID_DB53152136&sp=ukhallam-000#FN;F59#FN;F59
http://uk.westlaw.com/result/documenttext.aspx?blinkedcitelist=False&rs=WLUK7.04&ss=CNT&rp=%2fsearch%2fdefault.wl&origin=Search&sv=Split&cfid=1&fn=_top&n=1&fcl=False&mt=WestlawUK&eq=search&method=TNC&query=CHARLISH&scxt=WL&effdate=1%2f1%2f0001+12%3a00%3a00+AM&db=JLR&rlti=1&vr=2.0&rlt=CLID_QRYRLT2162136&service=Search&cnt=DOC&docsample=False&cxt=RL&rltdb=CLID_DB53152136&sp=ukhallam-000#FN;F60#FN;F60


 77 

on his part. The problem does not center on the issue of direct fault, but rather on the 
interpretation of negligence. It can be established with relative ease whether or not any 
direct fault can be attributed to the athlete in question. Nonetheless, if negligence is given 
its ordinary meaning, that of 'carelessness,' it is possible an athlete could never meet the 
criterion needed to discharge strict liability, and invoke the exceptional circumstances 
defence under the first heading. If one looks hard enough there will always be something 
that could be described as careless behaviour on the part of the accused that could defeat 
the first limb of the test. Where does the regulation draw the line? The guidance given by 
the IRB states that the first category applies where the player "did not know or suspect, 
and could not reasonably have known or suspected even with the exercise of utmost 
caution, that he has used or had been administered the prohibited substance." [FN61] Yet 
this guidance is not that helpful, particularly in relation to the notion of "utmost caution." 
What does this mean and what is to be expected of athletes? 
Considering the presence or absence of fault and negligence, irrespective of whether it is 
direct or significant, is a difficult question in its own right. In the Keyter case, if the 
question been addressed properly, it would have created more difficulty than it actually 
did. However, as this was a hypothetical issue they may not have given it as much 
attention as they should have--with the result that key issues were glossed over. It may be 
fairly straightforward to determine direct fault, but it is not as easy to define negligence in 
this context. There are also blurred lines of distinction between the two components of 
the test. At what point does no significant fault or negligence become no fault or 
negligence whatsoever? In Keyter, the CAS took a pragmatic approach. It may be that it 
overlooked some very important questions which, in the very near future, may demand 
further clarification. 
The CAS suggested that even if it were true that Keyter was telling the truth about the 
events in the nightclub, it was evident that the player had failed to exercise any--let alone 
the utmost--caution. [FN62] Thus, he failed both components of the test: "no fault or 
negligence" and "no significant fault or negligence." This failure was based mainly on 
evidence that the player had consumed an excessive amount of alcohol including nearly 
half a bottle of vodka, at least one glass of champagne, and at least one cocktail 
containing a mixture of champagne, vodka, and Red Bull. [FN63] As such it was fairly 
easy to establish that the player was drunk, and the CAS concluded that behaving in this 
manner was inconsistent with the exceptional circumstances defence. It is justifiable to 
argue that Keyter carried at least some blame, since some degree of carelessness may 
fairly be attributed to his conduct. This conduct ought to defeat the first limb of the test, 
but when considered carefully, is it enough to deny him the second limb? Should he have 
been able to avail himself of the exceptional circumstances defence based on the 
argument that he was not significantly at fault or significantly negligent? 
*93 3. No 'Significant Fault or Negligence' 
One of the inherent difficulties with the second component of the exceptional 
circumstances defence resides in its definitional ambiguity. What amounts to no 
significant fault or negligence? The emphasis has to be on the construction of significant. 
The guidance provided by the IRB suggests that where a player establishes that his "fault 
or negligence, when viewed in the totality of the circumstance and taking into account the 
criteria for No Fault or Negligence, was not significant in relationship to the anti-doping 
violation," the player meets the standard. [FN64] This is interesting when viewed in the 
context of the Keyter case. Arguably Keyter's carelessness, when viewed in the totality 
the circumstance, was not significant in relation to the anti-doping violation, particularly 
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given the fact that the violation sprung from an allegation of a "spiked" drink, something 
clearly beyond his immediate control--and perhaps not even otherwise contemplated. The 
CAS thought differently. The CAS suggested, albeit hypothetically, [FN65] that his 
conduct in attending the bar, and subsequently getting drunk, amounted to behaviour that 
defeated the defence of no significant fault or negligence. This was justified on the 
ground that getting drunk--and possibly not realizing or remembering what was going on-
-was not an exceptional circumstance which could excuse an athlete from his fault or 
negligence. The CAS concluded that accepting such a result would create a dangerous 
loophole that could be easily exploited. [FN66] Therefore, it seems that the crux of the 
decision was based on the finding that the player was drunk. While this behaviour alone 
is enough to defeat the first leg of the defence, it ought not automatically invoke an 
absolute barrier to the second component of exceptional circumstances. This pivotal part 
of the inquiry should hinge on a thorough consideration of the surrounding circumstances 
of the particular case. If these issues are overlooked, the application of exceptional 
circumstances may be so harsh as to render the defence meaningless, imposing an 
unrealistic set of expectations on athletes. 
 
D. Discussion: Wider Implications 
1. The Nature of the Banned Substance 
That Keyter tested positive for Benzoylecgonine, a cocaine metabolite included on the 
WADA Code prohibited substances list, merits some comment. [FN67] Keyter's solicitor, 
quoted in the Times, considered the drug itself to be of some importance to his client's 
case. He commented: "Cocaine is generally looked on not as a *94 supplement to 
enhance sporting performance as a steroid would be . . . . Rehabilitation would be the 
right process to adopt for first offenders." [FN68] 
There are two fundamental issues explored in that short statement from Keyter's solicitor. 
First, cocaine may not have performance-enhancing qualities and as such it should be 
treated differently from substances that may have very clear performance-enhancing 
qualities. [FN69] Second, the treatment of Keyter by the IRB and how such treatment 
may have been different had he been a professional footballer punished by the Football 
Association or FIFA. [FN70] 
The precise impact of cocaine on performance is difficult to assess. Shepel and Geiger 
writing for the Sports Medicine Council of Manitoba in 1998 commented: 
Is cocaine performance enhancing? For over 2000 years, members of South American 
Indian tribes have chewed coca leaves to reduce fatigue, decrease sensations of hunger, 
and prolong periods of heavy physical labor. Because cocaine produces euphoria, 
increased perception of mental and physical abilities, increased self-confidence, 
heightened alertness, in-creased energy, and increased risk taking behaviour, athletes may 
be under a false impression that cocaine increases athletic performance especially in 
sports where heightened aggression is integral to the game. [FN71] 
Increased aggression may be a desirable attribute in many different sports, particularly a 
physical contact-based sport such as rugby union and therefore it may be argued that 
cocaine, in that setting, may have performance-enhancing qualities. However, this 
argument has little merit; Shepel and Geiger continue on the specific physiological 
effects produced by cocaine: 
Cocaine decreases endurance, increases glycogen depletion and elevates both free fatty 
acid and plasma lactate levels. These biochemical changes are detrimental to performance 
at prolongued, maximal levels of exertion. Studies carried out to test whether cocaine can 
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improve performance in endurance activities have at best concluded that no performance 
enhancement is attained by taking the drug. Clearly, cocaine can make a person feel like 
they are exerting a maximal effort, but research has shown that cocaine smokers have 
lower oxygen consumption (VO2), heart rates, and aerobic capacity. Thus, cocaine users 
may only perceive that they are performing well. Possibly, the most important point to 
remember is that the combined effects of exercise and cocaine are more than additive (i.e. 
synergistic) in terms of nervous system and may produce a dangerously high state of 
excitability under which fatal cardiovascular events can occur. Wadler similarly 
comments on the effects of cocaine on athletic performance: 
*95 The few studies that exist suggest that little to no performance gains are incurred 
from cocaine and its amphetamine-like properties. Cocaine is notable for distorting the 
user's perception of reality; for example, an athlete may perceive increased performance 
and decreased fatigue in the face of actual decreased performance in both strength and 
endurance activities. An increase in heat production combined with a decrease in heat 
loss associated with cocaine abuse impairs the body's ability to regulate its temperature 
during physical activity. [FN72] The impact of cocaine on athletic performance must at 
best be neutral, and is more likely to be negative. 
The WADA Code does make some allowance for the ingestion of substances which may 
be viewed as non-performance-enhancing or substances commonly available in medicinal 
products. Article 10.3 specifically refers to such substances: 
The Prohibited list may identify specified substances which are particularly susceptible to 
unintentional anti-doping rules violations because of their general availability in 
medicinal products or are less likely to be successfully abused as doping agents. Where 
an athlete can establish that the use of such a specified substance was not intended to 
enhance sport performance the period of ineligibility found in Article 10.2 shall be 
replaced. [FN73] 
However, despite evidence concerning the nature of cocaine and its metabolites, the 
substance remains on the WADA Code prohibited list, rather than the specified list. 
[FN74] 
The WADA Code, in Article 4.3.1.2, specifically refers to player health reasons as a 
criterion when deciding whether a substance should be placed on the banned list or not. It 
states: "Medical or other scientific evidence, pharmacological effect, or experience that 
the Use of the substance or method represents an actual or potential health risk to the 
athlete." [FN75] 
Case law has reinforced this motivation as a legitimate aim of doping control in sport, 
and it can be effected by both the eradication of non-performance-enhancing substances, 
as well as those that actually enhance performance. The Union Cycliste Internationale 
(UCI), the governing body of cycling, has explicitly adopted measures aimed at 
prioritizing the safety of cyclists in their doping control programme. In the CAS hearing 
between former world champion Tyler Hamilton and the United States Anti-Doping 
Authority, the CAS commented: 
Elite riders such as the Appellant are subject to a UCI programme designed to ensure the 
health of riders and the overall safety of the sport. As part of this programme the UCI has 
adopted Sporting and Safety *96 Regulations which involve the collection of blood 
samples from licensed riders on the morning of a race for analysis of certain blood 
parameters including hematocrit, haemoglobin and reticulocyte percentage. If a rider's 
blood parameters are higher than the thresholds established by UCI, the rider is 
considered medically unfit and is not allowed to compete for a period of time. These 
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health tests do not involve analysis of a B sample and the results of these health tests are 
therefore not considered positive for anti-doping purposes. Nevertheless these results are 
considered by UCI in the administration of its anti-doping program and the sport overall. 
[FN76] 
While such a concern for the health and well-being per se of the participants is laudable--
and is a theme which will be returned to later--it is nevertheless reasonable to suggest 
refocusing doping control. Such a refocus should be made on those who are found guilty 
of taking substances which, although prohibited (such as cocaine), are not performance-
enhancing. Presently, the WADA Code asserts clearly in its introduction that health and 
fairness are two of the rights it seeks to protect. It states: "The purposes of the World 
Anti-Doping Program and the Code are: To protect the Athletes' fundamental right to 
participate in doping-free sport and thus promote health, fairness and equality for athletes 
worldwide." [FN77] 
Although the eradication of performance-enhancing substances achieves all three of the 
purposes cited above, the fight against non-performance-enhancing substances engages in 
just one of those fights. The focus placed on eradicating performance-enhancing 
substances, and therefore retaining the competitive balance and integrity within sport, is 
entirely consistent with other rules within sport that have analogous aims. These may 
include those which confront issues such as corruption, [FN78] the rules against common 
ownership of sports teams, [FN79] and the specific and rigidly-enforced equipment 
regulations which prevent significant variation by manufacturers and participants from a 
general norm. [FN80] The division of competitors in combat sports--such as boxing and 
judo via weight category--is a further example of attempts to retain the closest possible 
balance between competitors. Taken to extremes, the handicap system in horseracing is 
driven solely by a desire to minimize competitive differences--therefore maximize betting 
revenue. The central selling of *97 media rights is viewed as being crucially important in 
English football, ensuring that all Premiership clubs receive a substantial sum of money 
from the current deal (which runs through the end of the 2006-07 season worth £1.02 
billion over three years). [FN81] Such selling helps to retain some form of competitive 
balance. Looking abroad, college draft [FN82] in the United States is yet another 
example of rules implemented to retain some identifiable competitive parity throughout 
the appropriate sports league. While the fundamental aim of all governing bodies is to 
retain competitive integrity within their respective sports through a wide range of 
policies, assuming the moral lead over the issue of health protection, specifically in 
reference to recreational drug taking, may be less familiar and perhaps less justifiable. 
There appears to be little substantive reason as to why governing bodies should concern 
themselves with the personal lives of their participants. Non-performance-enhancing 
substances might be viewed as purely private matters which may require a moral 
assessment rather than a punitive sporting sanction. It is suggested that sports 
organisations should be focused on sporting issues rather than moral regulation, which 
diverts precious resources from the fight to maintain the integrity of fair competition, 
which perhaps should remain the primary aim of such organisations. [FN83] The IOC 
Athlete's Commission has questioned the wisdom of pursuing substances which may be 
viewed as recreational drugs. In March 2000, the Commission commented: 
While the IOC has a strong interest in preserving the fairness of Olympic competition, 
and while it has strong grounds in sport ethics for seeking to eliminate doping, it is on far 
riskier ground if it seeks to mandate moral rules unrelated to sport. It is not clear why the 
rules for eligibility should include all recreational drugs used in all countries. If sports 
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federations or the IOC wish to take a stand against recreational drug-use (or tobacco, or 
alcohol abuse, or other social problems), then this should be done through codes of 
conduct and education, rather than rules that govern eligibility for sport competition. 
[FN84] 
However, despite advocating such a commonsense approach, many athletes who test 
positive for recreational drugs are treated in the same way as those who systematically 
attempt to cheat both their opponents and the watching public by *98 taking 
performance-enhancing substances. The inconsistent approach across different sports also 
exacerbates the sense of injustice for those who suffer a two year ban for consumption of 
these recreational substances. 
In terms of the first broad aim of the code, there is much to suggest it is failing to achieve 
its stated aims and, furthermore, that perhaps these aims need refocusing. In so doing, 
moral regulation might be eschewed and the focus of the code directed toward matters of 
a purely sporting nature. The second broad aim of the code is stated: "To ensure 
harmonised, coordinated and effective anti-doping programs at the international and 
national level with regard to detection, deterrence and prevention of doping" . [FN85] 
This aim of harmonisation is similarly far from being fulfilled at both national and 
international levels, and that being the case it may be suggested that it is perhaps time for 
a refocus of the rationale behind the code. 
2. An Unrealistic Expectation for Sports Participants 
The main reason for the IRB's desire to extend Keyter's ban was, in all probability, to 
simply make an example of him. It asserted that a professional rugby player ought to 
have heightened awareness of situations which may lead to doping violations. [FN86] 
This is all well and good, and is a stance that should be encouraged among all sports 
governing bodies; however, the expectations have to be realistic, fair, and reasonable. In 
the long-run, it falls on the CAS to consistently interpret regulations. In Keyter they did 
not. Consider some of the questions which have been left unanswered. What if Keyter 
was out in the nightclub but unintoxicated? Is the fact that he placed himself in an 
environment where there is a mere opportunity for someone to spike his drink enough to 
defeat the no significant fault or negligence defence? On the one hand, the player should 
guard against such threats. Arguably, there is some fault or negligence adduceable from 
the very fact he attended the nightclub. On the other hand, the player still has to be able to 
live his life. To say he is significantly at fault under these circumstances seems very 
harsh. 
What if Keyter had not been drunk but had nonetheless accepted a drink from strangers in 
a nightclub? Does this mean he is automatically negligent? The IRB pointed out that 
accepting a drink from strangers in a nightclub is dangerous. [FN87] This may well be, 
but is accepting drinks from other people enough evidence to routinely impose strict 
liability on every occasion? It would once again prove to be a difficult burden of 
responsibility to discharge if this were always the case. Sports personalities are frequently 
offered drinks by people that they do not know very well. Does this mean they should 
never accept a drink from anyone for fear of it being spiked? Moreover, what counts as a 
stranger in this context? Is it someone the player has never seen? Could it include 
someone they have seen on a few occasions but do not know very well? At the extreme, a 
very distant family member whom the player has only seen once could perhaps be added 
to this category, and very few people would refuse drinks from family members, distant 
or otherwise. If they accepted a drink from a very distant relative who, for whatever 
reason, saw fit to spike it, would the CAS conclude that this family connection was so 
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tenuous it was *99 akin to stranger and thus that the athlete was careless in accepting a 
drink from someone they did not know well enough? This is one example of an awkward 
situation which may give rise to certain difficulties for those who wish to avail 
themselves of exceptional circumstances. 
Finally, a lot of the analysis in the Keyter case was based on the fact that the player was 
quite obviously drunk. The evidence suggested he was heavily intoxicated but, again, is 
drunkenness alone enough to negate exceptional circumstances? Surely there cannot be a 
blanket rule which suggests a player is significantly at fault or significantly negligent 
every time they have something to drink. Drunkenness is subjective, difficult to define, 
and dependent upon the varying thresholds of different players. Assume an individual has 
a few drinks--short of intoxication--should they be held responsible if they become the 
victim of a spiked drink? For all intents and purposes, their drink may well have become 
contaminated without any direct knowledge or grounds for suspicion on their part. To 
what extent, if indeed any, does the alcohol which has been voluntarily consumed come 
into play here? It would seem nonsensical to impose strict liability in this situation, but 
given the hard-line approach taken by the IRB and subsequently the CAS, is this not the 
overarching intention? It will be interesting to see if other sports governing bodies follow 
suit. 
For the defence to operate effectively, it becomes absolutely essential to view the conduct 
in the totality of the circumstances. When viewing the conduct of Jason Keyter on the 
whole, there are arguments on both sides. He was perhaps irresponsible in getting so 
drunk, but--presuming he was telling the truth--his guilt ends there. If he had accepted a 
drink in good faith, and not known or suspected anything about it, then it is perhaps going 
too far to hold him accountable solely for placing himself in an environment where his 
celebrity status had the potential to be exploited. The judgment itself may have signalled 
both the IRB's and the CAS's disapproval for professional athletes 'living it up.' 
Glamorous and extravagant lifestyles spell doom for the majority of superstars, and 
sports administrators are likely all too aware of this. However, this should not be used as 
an excuse to overlook exceptional circumstances when it is appropriate to invoke the 
defence. Each case must be considered carefully and on the merits to ensure the courts do 
not overlook justice in the service of a hard-line approach to the war against drugs in 
sport. 
 
VII. Conclusion 
The undoubted harshness of the principle of strict liability has long been suggested as 
being crucial in the fight against doping in sport. For example, Lord Coe commented in 
2004: "[W]e cannot, without binding reason and cause, move one millimetre from strict 
liability - if we do, the battle to save sport is lost." [FN88] 
*100 Unquestionably, the application of such a principle has led to injustice. [FN89] 
However, it has been suggested that such harsh application is effectively the lesser of two 
evils and that the fight against doping in sport justifies such a harsh approach. The 
existence of the defence of exceptional circumstances [FN90] is designed to mitigate the 
severity of strict liability. The application of this defence leaves very little opportunity for 
athletes to establish their innocence, and even where they are able to do so, the result is 
not the reversal of the guilty verdict but merely a reduction of the tariff. While this may 
promote certainty, it is some distance from promoting equity and fairness. One of the 
principle justifications promoting strict liability is to ensure fair competition. When 
viewed from this perspective, its persistence becomes more difficult to justify since 
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currently it is applied to non-performance-enhancing substances. As has been seen, there 
remains inconsistent application of anti-doping provisions throughout the world of sport, 
and where such inconsistency remains, the harshness of strict liability is drawn into 
sharper focus particularly when applied to recreational substances such as cocaine, 
heroin, and marijuana. It is at this stage such justification for the application of the 
principle ends. The Sports Minister of the United Kingdom has recently commented: "We 
are not in the business of policing society. We are in the business of rooting out cheats in 
sport. That's what WADA's core function is about . . . I would also look very seriously at 
the list, to take off what I believe are some of the social drugs." [FN91] 
It is a sentiment that needs to be implemented as WADA policy sooner rather than later. 
The case of Jason Keyter [FN92] illustrates not just the injustice attached to strict 
liability, but also the difficulty associated with establishing exceptional circumstances, 
and further the inconsistency demonstrated across different sports not just with regards to 
performance-enhancing substances but more starkly with reference to recreational 
substances. There is little justification for retention of the current policy concerning 
substances which do not enhance performance. The moralistic energy spent pursuing 
athletes who test positive for such substances would be better spent combating artificial 
aids which really do destroy the concept of a level playing field. Control of recreational 
substances is better dealt with via treatment, education programmes, and, if necessary, 
mechanisms of the state. Governing bodies in sport need to concern themselves solely 
with sporting issues rather than interfering in issues which should remain the domain of 
the criminal law. 
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issued by the Court. CAS 2005/C/976 & 986, FIFA & WADA. 
 
[FN3]. The most recent example of this treatment of athletes through the WADA Code 
occurred with Pakistani cricketers Mohammad Asif and Shoaib Aktar who both recently 
tested positive for the banned anabolic steroid nandrolone with a level of 13.07ng/ml and 
14.06 ng/ml respectively compared to the legal limit of 2ng/ml. On December 5, 2006, 
they were cleared by the Pakistan Cricket Boarb (PCB) Anti-Doping Appeals Committee 
seemingly due to the more lenient approach taken by the PCB anti-doping code compared 
to the International Cricket Council approach. The decision is clearly at odds with the 
WADA Code and it was announced that WADA will appeal the decision to the CAS. 
Akhtar & Asif, Pakistan Cricket Board Anti-Doping Appeals Committee (Dec. 5, 2006), 
available at http://www.pcboard.com.pk/Pakistan/Publications/Anti-doping/ADAC_ 
Decision.pdf. Indeed, WADA did appeal the decision. Doping-WADA appeals against 
decision to clear Pakistan bowlers, Feb. 6, 2007, available at http:// 
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today.reuters.co.uk/news/articlenews.aspx?type=cricketNews&storyid=2007-02- 
06T205652Z_01_L06713508_RTRIDST_0_DOPING-PAKISTAN.XML&src=rss. 
 
[FN4]. World Anti-Doping Agency, World Anti-Doping Code, art. 2.1.1 Comment, 2003. 
 
[FN5]. Id. art. 2.2-2.8 (dealing with specific offenses). 
 
[FN6]. Id. art. 2.1-2.4. 
 
[FN7]. Id. art. 10.2. 
 
[FN8]. Id. art. 2.5 ("Tampering, or Attempting to tamper, with any part of Doping 
Control"). 
 
[FN9]. Id. arts. 10.4.1, 10.4.3. 
 
[FN10]. World Anti-Doping Agency, supra note 4, art. 10.3. 
 
[FN11]. Id. art. 10.5. 
 
[FN12]. Id. art. 10.5.1. 
 
[FN13]. Id. art. 2.8 ("Administration or Attempted administration of a Prohibited 
Substance or Prohibited Method to any Athlete, or assisting, encouraging, aiding, 
abetting, covering up or any other type of complicity involving an anti-doping rule 
violation or any Attempted violation."). 
 
[FN14]. Id. art. 10.5.2. 
 
[FN15]. Id. art. 10.5.2 Comment (emphasis added). 
 
[FN16]. See Wilander v. Tobin, [1997] 2 Lloyd's Rep. 293 (A.C. 1996). 
 
[FN17]. See Gasser v. Stinson, (Q.B.D. June 15, 1988) (LEXIS, England and Wales 
Reported and Unreported Cases) (Gasser, a Swiss middle distance athlete, tested positive 
for a metabolite of methyl-testosterone after winning a bronze medal in the World 
Athletics Championships 1987. She maintained she had not knowingly ingested the 
banned substance and pointed out that she had tested negative after a meeting just 14 
days previously). 
 
[FN18]. Gassser, (Q.B.D. June 15, 1988). 
 
[FN19]. Id. 
 
[FN20]. Id. 
 
[FN21]. See World Anti-Doping Code, supra note 4, at art. 10.3 (making some allowance 
for specified substances that are particularly likely to be unintentionally ingested because 
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they are common in over the counter medicinal products, where an athlete testing positive 
for such specified substances sought no competitive advantage). 
 
[FN22]. Case T-313/02, Meca-Medina v. Comm'n, 2004 ECJ CELEX LEXIS 407 (Sept. 
30, 2004). 
 
[FN23]. Case C-519/04 P, Meca-Medina v. Comm'n, 2006 ECJ CELEX LEXIS 373 (July 
18, 2006). 
 
[FN24]. FINA, The International Swimming Federation. 
 
[FN25]. The level found for Meca-Medina was 9.7ng/ml, and for Majcen it was 3.9 
ng/ml. The legal limit is 2.0 ng/ml. 
 
[FN26]. Meca-Medina, 2006 ECJ CELEX LEXIS 373, para. 45. 
 
[FN27]. Id. paras. 54-55. 
 
[FN28]. Meca-Medina, 2006 ECJ CELEX LEXIS 373 at P 43. 
 
[FN29]. Gasser v. Stinson, (Q.B.D. June 15, 1988) (LEXIS, England and Wales Reported 
and Unreported Cases). 
 
[FN30]. M. Beloff, Editorial, [2006] ISLR 81. 
 
[FN31]. Id. 
 
[FN32]. A former United States Rugby Union international. 
 
[FN33]. An English Premiership association football club. 
 
[FN34]. See The ARU Panel's Verdict, printed in Sydney Morn. Herald, July 25, 2006, 
available at http://www.smh.com.au/news/sport/the-aru-panels-
verdict/2006/07/24/1153593265714.html (Australian rugby union star Wendall Sailor 
received a two year ban for the same offence). 
 
[FN35]. Marc Souster, IRB Ruined My Career, says Banned American, Times (London), 
Oct. 18, 2006, at 81, available at http:// www.timesonline.co.uk/article/0,,377-
2409120,00.html (internal citations added). 
 
[FN36]. UK Sport, Drug-Free Sport, http://www.uksport.gov.uk/pages/drug_ free_sport/ 
(UK Sport is the organization responsible for athletic drug testing throughout the United 
Kingdom). 
 
[FN37]. Duncan Mackay, Footballer Tests Positive for Cocaine Three Times, Guardian 
(London), Nov. 1, 2005, at Sports 4, available at http:// 
football.guardian.co.uk/print/0,,5322829-103,00.html. 
 



 86 

[FN38]. Id. 
 
[FN39]. Jacquelin Magnay, Soccer Faces Red Card for Athens Drugs Code Penalty, 
Sydney Morn. Herald, May 19, 2004, at 6, available at http:// 
www.smh.com.au/olympics/articles/2004/05/18/1089694343082.html. 
 
[FN40]. See Gasser v. Stinson, (Q.B.D. June 15, 1988) (LEXIS, England and Wales 
Reported and Unreported Cases); Case C-519/04 P, Meca-Medina v. Comm'n, 2006 ECJ 
CELEX LEXIS 373 (July 18, 2006). 
 
[FN41]. See generally Advisory Opinion Concerning WADA Anti-Doping Sanctions, 
CAS 2005/C/976 & 986, FIFA & WADA (Ct. Arb. Sport 2006). 
 
[FN42]. The law-making body of Association Football. 
 
[FN43]. David Bond, Drug Offenders Will Face Two-Year Bans, Daily Telegraph 
(London), Nov. 21, 2006, at Sport 7, available at http:// 
www.telegraph.co.uk/sport/main.jhtml?xml=/sport/2006/11/21/sfndru21.xml. 
 
[FN44]. T. Graf-Buamann, Medicolegal Aspects of Doping in Football, 40 Br. J. Sports 
Med. (Suppl. I) i55, i57 (2006). 
 
[FN45]. 'Festina Affiar': The Timeline, BBC Sport, Oct. 24, 2000, http:// 
news.bbc.co.uk/sport1/low/other_sports/988530.stm (providing a chronology of the 
scandal surrounding the doping charges leveled against the French Festina cycling team). 
 
[FN46]. Drug Scandal has "Tainted" Sport, BBC Sport, August 8, 2005, http:// 
news.bbc.co.uk/sport1/hi/athletics/4741353.stm (the BALCO scandal centred on a 
laboratory in San Francisco which manufactured a designer steroid specifically to aid 
sprinters in an attempt to break the 100 metres world record). 
 
[FN47]. Int'l Rugby Bd. v. Keyter, CAS 2006/A/1067 (Ct. Arb. Sport 2006). 
 
[FN48]. The Rugby Football Union is the governing body of rugby union in England and 
is affiliated to the International governing body the International Rugby Board (IRB). Mr 
Keyter's club Esher are affiliated to the RFU. 
 
[FN49]. Keyter, CAS 2006/A/1067 para. 2.1. 
 
[FN50]. A cocaine metabolite. 
 
[FN51]. Keyter, CAS 2006/A/1067 para. 2.6. 
 
[FN52]. The International Rugby Board is the governing body of rugby union worldwide. 
 
[FN53]. International Rugby Board [IRB], Regulations Relating to the Game, Regulation 
21.20.5, 2006. 
 



 87 

[FN54]. Former Olympic Champion Marion Jones was the most recent athlete whose "A" 
sample tested positive but whose "B" sample was negative. This led to her being cleared 
of all charges as a positive reading of both samples, (if tested), is necessary for a doping 
violation to be established. Gene Cherry, Jones Cleared of Doping, 'B' Sample Negative, 
Guardian (London), Sept. 6, 2006, available at 
http://sport.guardian.co.uk/breakingnews/feedstory/0,,- 6063442,00.html. 
 
[FN55]. World Anti-Doping Code, supra note 4, art. 10.5; Regulations Relating to the 
Game, supra note 53, Regulation 21.22.4. 
 
[FN56]. Regulations Relating to the Game, supra note 53, Regulation 21.22.4. 
 
[FN57]. Int'l Rugby Bd., CAS 2006/A/1067, para. 6.8 (Ct. Arb. Sport 2006). 
 
[FN58]. Id. para. 6.9. 
 
[FN59]. Id. para. 6.11. 
 
[FN60]. Id. para. 6.12. 
 
[FN61]. Id. para. 6.13. 
 
[FN62]. Keyter, CAS 2006/A/1067 para. 6.14. 
 
[FN63]. Id. 
 
[FN64]. Id. para. 6.13. 
 
[FN65]. Although this was a tough call by the CAS, it was nonetheless a hypothetical 
call, and one that never had to actually be made--insofar as it was irrelevant to the actual 
outcome of the case. This lack of significance may be one of the reasons why it did not 
receive the analysis it deserves. 
 
[FN66]. Keyter, CAS 2006/A/1067 para. 6.15. 
 
[FN67]. Regulations Relating to the Game, supra note 53, at Regulation 21, Schedule 2, 
2006 (mirroring the WADA prohibited substance list); World Anti-Doping Agency 
[WADA], The World Anti-Doping Code: The 2006 Prohibited List International 
Standard, § S6, Sept, 19, 2005. 
 
[FN68]. Souster, supra note 35, at 81. 
 
[FN69]. Such opinion has recently been expressed by the United Kingdom Sports 
Minister, Richard Caborne. Sport 'Social Drugs' Ban Queried, BBC News, Dec. 12, 2006, 
http://news.bbc.co.uk/1/hi/uk_politics/6171777.stm. 
 
[FN70]. Federation Internationale de Football Association--the governing body of 
football worldwide. 
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[FN71]. P. N. Shepel & Dr. J. D. Geiger, Considerations for Cocaine Use in Sport, Sports 
Medicine Council of Manitoba (1998), available at http:// 66.102.9.104/search? 
q=cache:9jngULMdvIkJ:sportmed.mb.ca/web/pdfs/Consideratrionforcocaineuse.pdf+% 
22because+cocaine+produces+euphoria%22&hl=en&ct=clnk&cd=1&gl=uk. 
 
[FN72]. Gary Wadler, Cocaine, ESPN, Sept. 6, 2006, http:// 
espn.go.com/special/s/drugsandsports/coca.html. 
 
[FN73]. World Anti-Doping Code, supra note 4, art. 10.3 (first offence would be a 
maximum of a one-year ban, second offence a mandatory two-year ban and for a third 
offence a mandatory life ban). 
 
[FN74]. The World Anti-Doping Code, supra note 67. 
 
[FN75]. World Anti-Doping Code, supra note 4, art. 4.3.1.2. 
 
[FN76]. Hamilton v. U.S. Anti-Doping Ass'n, CAS 2005/A/884 para. 35 (Ct. Arb. Sport 
2006). 
 
[FN77]. World Anti-Doping Code, supra note 4, art. 1 (purpose, scope, and organization 
of the WADA Program and Code). 
 
[FN78]. The recent match-fixing investigation in Italy which resulted in Juventus being 
relegated, and the decision to suspend champion jockey Kieron Fallon from all racing in 
the United Kingdom pending his criminal trial for race fixing, are both examples of the 
seriousness attached to corruption in sport. It is established case law that one of the few 
circumstances where the CAS is empowered to retrospectively alter the result of a sports 
event is if there has been corruption or bad faith. Segura v. Int'l. Ass'n of Athletic Fed'ns, 
CAS OG 2000/013 para. 17 (Ct. Arb. Sport 2000). Eight members of the Chicago White 
Sox in 1919 were banned for life from baseball for throwing the World Series; more 
recently, former Cincinnati Reds star Pete Rose was banned from all baseball activity for 
life for allegedly betting on games in which he was involved. 
 
[FN79]. The Football Association, Rules of the FA Challenge Cup Competition 2006-07, 
Rule 24 (dealing with the issue of "dual interests and association" in the FA Cup). 
 
[FN80]. For example, the R & A Rules of Golf deals specifically with the size of clubs 
permitted. The R & A Rules Limited and the United States Golf Association, Rules of 
Golf and the Rules of Amateur Status, Appendix II (Sept. 2003). Regulations governing 
the size of cricket bats are regulated by the MCC Official Laws. Marylebone Cricket 
Club, The Laws of Cricket, Law 6 (2000 Code 2d ed. 2003). 
 
[FN81]. Dan Sabbagh, NTL Backs Out of Challenge to Sky on TV Football, Times 
(London), Nov. 18, 2005, at 52, available at http:// 
business.timesonline.co.uk/article/0,,9071-1877647,00.html. 
 
[FN82]. The team with the worst record from the previous year selects first and so on 
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down to the number one team from the previous year selecting last. Once all teams have 
selected once, the first round is over and the second round begins in the same manner. 
This system of "rounds" continues until all available players have been selected. 
 
[FN83]. UK Sport reported that the year ending March 31, 2006 saw 7,968 tests 
conducted across fifty sports. There was a failure rate of 1.3% across these tests. A 
substantial number of these failures were due to the presence of substances which may be 
looked upon as non-performance enhancing, in the athlete's sample. Of the eighty-three 
positive tests in 2005/6, twenty-two of those were caused by Cannabis, Marijuana, 
Cocaine or Hero. UK Sport, Testing Programme, 
http://www.uksport.gov.uk/pages/testing_programme/. 
 
[FN84]. International Olympic Committee Athlete's Commission, The Athlete's Anti-
Doping Passport, March 22, 2000, cited in Adam Lewis & Jonathan Taylor, Sport: Law 
and Practice 911 (Reed Elsevier Ltd. 2003). 
 
[FN85]. World Anti-Doping Code, supra note 4, art. 1 (purpose, scope, and organization 
of the World Anti-Doping Program and Code). 
 
[FN86]. Int'l Rugby Bd. v. Keyter, CAS 2006/A/1067 para. 4.6 (Ct. Arb. Sport 2006). 
 
[FN87]. Id. 
 
[FN88]. Sebastian Coe, We Cannot Move from the Strict Liability Rule, Daily Telegraph 
(London), Feb. 25, 2004, at Sport 5, available at http:// 
www.telegraph.co.uk/sport/main.jhtml?xml=/sport/2004/02/25/socoe25.xml. 
 
[FN89]. See Baxter v. Int'l Olympic Comm., CAS 2002/A/376 (Ct. Arb. Sport 2002) 
(Scottish skier Alain Baxter lost his Olympic bronze medal after he tested positive for a 
banned stimulant ingested via a nasal spray taken to remedy congestion). Similarly, Torri 
Edwards tested positive for an entirely innocent ingestion of a banned substance included 
in the glucose tablets she was taking and was unable to establish a defence under 
exceptional circumstances. Edwards v. Am. Arbitration Ass'n., CAS OG 2004/03 (Ct. 
Arb. Sport 2004). 
 
[FN90]. World Anti-Doping Code, supra note 4, art. 10.5. 
 
[FN91]. Richard Caborne Testifying, Social Drugs in Sport Queried, http:// 
news.bbc.co.uk/player/nol/newsid_6170000/newsid_6172500/6172543.stm? 
bw=bb&mp=rm (last visited December 13, 2006). 
 
[FN92]. IRB v. Keyter, CAS 2006/A/1067 (Ct. Arb. Sport 2006). 
END OF DOCUMENT 
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Topic Four - Player Rights 
 

Introduction 

Reading: 
·  Morris P, Morrow S, and Spink, P, “EC law and professional football: 

Bosman and its implications” (1996) 59 MLR 893 
·  Radford v Campbell (1890) 6 TLR 488 
·  Kingaby v Aston Villa (1912) The Times, 28 March 
·  Eastham v Newcastle United Football Club [1963] 3 All ER 139 
·  Walrave and Koch v Union Cyclismo Internationale [1975] 1 CMLR 320; 

(Case 36/74) [1974] ECR 1405 
·  Dona v Mantero (1976) (Case 13/76) [1976] 2 CMLR 578; [1976] ECR 

1333 
·  Union Royale Belge des Societes de Football Association ASBL v Jean-

Marc Bosman (Case C-415/93) [1996] 1 CMLR 645; 15 December 1995** 
·  Deutscher Handballbund v Kolpak (C-438/00) [2003] E.C.R. I-4135 ECJ** 

_____________________________________________ 
 
Player Contracts:  
 
Intro – formation of the contract itself – express and implied terms etc 

Performance of the contract, (bonuses etc) – Julian White v Bristol Rugby Ltd  

[2002] IRLR 2004; Bournemouth and Boscombe Athletic Football Club and Co 

Ltd v Manchester United Football Club Ltd (1980) Times 22 May, CA 

 

Disciplinary breaches short of termination 

Termination of Contract 

A) By Club 

B) By Player 

Salary Caps 

Player Release 
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Player Transfers  

Historical Overview: (Ref – McArdle: “From Boot mone y to Bosman) 

·  The FA’s Player Registration Scheme and the Radford Case 

·  The Football League’s Player Registration Scheme and the Kingaby Case 

·  The Legality of Transfer Rules: 

·  Restraint of trade – Eastham, (the abolition of the maximum wage) 

·  Post Eastham reforms 

The relationship between player and club, the contract of 
employment and the impact of Bosman 

 
Pre Bosman: 

·  Walrave and Koch v Union Cyclismo Internationale [1975] 1 CMLR 320; 
(Case 36/74) [1974] ECR 1405 

·  Dona v Mantero (1976) (Case 13/76) [1976] 2 CMLR 578; [1976] ECR 
1333 

·  The Quota System 
 
The Earth Moves - Bosman 

·  Union Royale Belge des Societes de Football Association ASBL v Jean-
Marc Bosman (Case C-415/93) [1996] 1 CMLR 645; 15 December 1995 

 
The impact of Bosman  internationally 

 

The impact of Bosman  domestically 

 

The impact beyond football 

·  Free Movt – Bosman and Lehtonen 

·  Competition Law 

·  Developments since Bosman 

·  Lilia M. v Federacion Espanola de Baloncesto and others, Diaro La Ley 
2000, no 10890, p.13 

·  Deutscher Handballbund v Kolpak (C-438/00) [2003] E.C.R. I-4135 ECJ 
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Some Questions to Consider  
 

·  Explain the retain and transfer system 

·  What changes did the Bosman case introduce? 

·  How has this developed since Bosman ? 

·  Assess the impact on professional sport of the Bosman decision? 
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Sport and the workplace, discrimination in sport.  

Reading: 
 
  Bennett v Football Association (1978) unreported, CA Transcript 

·  Couch v British Boxing Board of Control (1998) unreported, IT No 
2304231/97** 

·  Hussaney v Chester City FC (1997) unreported, IT No 2102426/97** 
·  Greater London Council v Farrer [1980] ICR 266 

 Hardwick v FA (1997) unreported, IT No 2200651/96 
·  Nagle v Feilden and Others [1966] 2 QB 633 
·  Petty v British Judo Association [1981] ICR 660 (EAT) 
·  Sterling v Leeds Rugby League Club (unreported, October 30th 2000 

(ET)); I.S.L.R. 2001, 2(JUN), 201-207 
·  Heather Sue Mercer v Duke University No. 01-1512 50 Fed. Appx.643 
·  PGA Tour, INC v Casey Martin No. 00-24  532 U.S. 661 
·  Richards v United States Tennis Association et al 400 N.Y.S.2d 267 
·  Race Relations Act 1976 
·  Sex Discrimination Act 1975 
·  Gender Recognition Act 2004 
·  McArdle, D. (forthcoming, 2008) Swallows and Amazons, or the Sporting 

Exception to the Gender Recognition Act, 17(1), Social and Legal Studies 
·  Greenfield, S, and Osborn, G, “When the whites go marching in? Racism 

and resistance in English football” (1996) 6(2) Marquette Sports Law 
Journal 315-335 

·  Wolohan, JT, “An ethical and legal dilemma: participation in sport by HIV 
infected athletes” (1997) 7(2) Marquette Sports Law Journal 373-97 

 

_____________________________________________ 
 

Introduction  
 
Common Law 

Statutory Law 

EC Law 

 

DISCRIMINATION ON THE GROUNDS OF GENDER: 

·  Sex Discrimination Act 1975 

·  NB s44 Defence 

·  Case Law: 
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�  Bennett v FA (1978) 
�  GLC v Farrar (1980) 
�  Petty v British Judo Association [1981] 
�  Couch v British Board of Boxing Control (1998) 

·  NB McArdle 3 stage test for application of s44 defence 

 

DISCRIMINATION ON THE GROUND OF RACE: 

·  Race Relations Act 1976 

·  Harassment v Insults 

·  Hussaney v Chester City FC (1997) unreported, IT No 2102426/97 
�  S2 RRA 1976 Complaint - Victimisation 

·  Sterling v Leeds Rugby League Club (unreported, October 30th 2000 
(ET)); I.S.L.R. 2001, 2(JUN), 201-207 

 
"Turning to our findings on the first issue of racial discrimination, we have no difficulty in 
accepting the pre-season judgment of the second respondent in rating the applicant in sixth place 
as a winger. The applicant did not challenge it. That the judgment about selection for a first team 
place subsequently proved to be wrong is a matter of hindsight. Professional judgments 
sometimes do turn out to be wrong. 
What concerns us is the second respondent's decision that, irrespective of his performance in 
training and in A-team matches, the applicant would not be selected for a place in the first team. 
We find that, because no other player was treated in that way, the applicant was treated less 
favourably than the second respondent would have treated another player whose performance 
and potential he did not rate. Other white players moved on during the current season so that 
there was a difference of racial origin. The decision not to select the applicant for the first team 
irrespective of performance was made in the face of advice by Mr Curtis. Mr Curtis was confident 
that the applicant would be fit, not necessarily at the start of the season but when he needed to 
be. Mr Curtis was satisfied that the applicant was up to playing through the current season. The 
inference is that the second respondent ignored that advice. Thus, whilst we have a satisfactory 
explanation for a decision in early February that the applicant would not be chosen to play in the 
first team, we do not have any satisfactory explanation for the decision to deny to the applicant 
the opportunity to improve and, thereby, compete for a place in that team. We have decided that 
it is proper to draw the inference in this case that the principal reason for that decision was the 
applicant's racial origin. We do that having regard to the remark by the second respondent which 
suggested that, somehow, black Afro-Caribbean players were not seen by the second respondent 
at least as being as well suited as others to playing rugby league football in Australia". 

 - Employment Tribunal P206 
 

·  Recent events & the response of sport: 
�  Ron Atkinson - TV Pundit 
�  Jose Luis Aragones - Football Head Coach of Spain 
�  FIFA Response - Eliminating racism 
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THE POSITION OF TRANSSEXUALS 

·  Gender Recognition Act 2004 

·  NB s19 
�  " (1) A body responsible for regulating the participation of persons as 

competitors in an event or events involving a gender-affected sport may, if 

subsection (2) is satisfied, prohibit or restrict the participation as 

competitors in the event or events of persons whose gender has become 

the acquired gender under this Act.: 

§ (2) This subsection is satisfied if the prohibition or restriction is 

necessary to secure- 

(a) fair competition, or 
(b) the safety of competitors" 
 

·  (4) A sport is a gender-affected sport if the physical strength, 
stamina or physique of average persons of one gender would put 
them at a disadvantage to average persons of the other gender as 
competitors in events involving the sport. 

 
An American Perspective 

·  Heather Sue Mercer v Duke University No. 01-1512 50 Fed. Appx.643 

 

The DDA 1995 

 

PGA Tour, INC v Casey Martin No. 00-24 532 U.S. 661 

The Equal Pay Act 1970 

When is discrimination unlawful? 

Statutory exemptions 

·  Single-sex sporting activities 

·  Nationality discrimination 
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Some Questions to Consider  

·  Explain the application of McArdle’s 3 stage test? 

·  What possible weaknesses does the sex discriminatio n act have in 

relation to sport, particularly at the highest leve l? 

·  How is the s44 defence applied in areas of sex disc rimination? 

·  To what extent might disabled athletes learn from t he success seen 

by transsexual participants in gaining access to sp ort at the 

highest level? 
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GENDER RECOGNITION ACT 2004: TRANSSEXUALS IN SPORT - A LEVEL 

PLAYING FIELD 
 

Peter Charlish. 
 

Copyright (c) 2005 Sweet & Maxwell Limited and Contributors 
Legislation: Gender Recognition Act 2004 
Subject: SPORT. Other related subjects: Human rights 
Keywords: Gender; Privacy; Recognition; Sportspersons; Transsexuals 
Abstract: Considers whether the Gender Recognition Act 2004 gives 

transsexuals the right to compete in sporting events in their acquired 
gender. Reviews the implications for professional sport of the Act's right 
to privacy for individuals granted a gender recognition certificate, 
including media suggestions that men may change their gender in order 
to compete more successfully in women's events. Discusses the 
guidelines on transsexuals' competition rights produced by the 
International Olympic Committee (IOC) in 2003 and whether a 
compromise is possible between individuals' privacy and the need for 
international sport to maintain its competitive integrity. 

 
*38 The Gender Recognition Act 2004, which received Royal Assent on July 1, 

2004 states that its purpose is "to provide transsexual people with legal recognition in 
their acquired gender". [FN2] Whilst the effects of the Act on society in large are 
likely to be minimal, the issues for the sports world are potentially seismic, and it is 
those issues that are the subject of this article. 

The Act states that a person will have a legal right to a new birth certificate 
reflecting their acquired gender after having lived in that gender for the preceding two 
years and having been "diagnosed" with gender dysphoria. Section 2(1) states: 

"Determination of applications 
(1) In the case of an application under section 1(1)(a), the Panel must grant the 

application if satisfied that the applicant-- 
(a) Has or has had gender dysphoria 
(b) Has lived in the acquired gender throughout the period of two years ending 

with the date on which the application is made."  
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Furthermore, if an applicant has been recognised in their acquired gender in another 
country, if that country has been approved by the Secretary of State, recognition will 
be granted in the United Kingdom. The person will then be entitled to full legal 
recognition in their acquired gender, which as things stand, means that they may have 
the right to compete in any sporting contest in that acquired gender. 
 
Disclosure of information 

Once the Gender Recognition Panel has granted an application for gender 
reassignment under s.1, the applicant is granted a gender recognition certificate and 
that person then becomes, for all purposes, the acquired gender. [FN3] Section 22 of 
the Act addresses prohibition on disclosure of information gathered in the operation of 
this Act. The implications of this section for sport are of some importance and require 
further examination. Section 22(1) states: 

"It is an offence for a person who has acquired protected information in an 
official capacity to disclose the information to any other person."  

There is an absolute right to privacy for individuals who have received a gender 
recognition certificate. Thus, sporting organisations have no right to the information. 
They may enquire as to the gender status of potential participants but there appears to 
be no requirement for the participant to divulge the information requested, therefore 
revealing a potential loophole in the legislation. Furthermore, it is an offence for 
anyone who has information concerning any application made under s.1(1) of the Act, 
to disclose that information if it enables the person to be identified (s.22(4)(a)) unless 
the person in question has agreed to the disclosure (s.22(4)(b)). It is clear from the 
provisions of the Act that both postoperative transsexuals, and also pre-operative 
transsexuals can apply for a gender recognition certificate and therefore gain full legal 
status (if the certificate is granted) in their acquired gender. It would therefore be 
theoretically possible for preoperative transsexuals to compete in sport in their 
"acquired" gender. 

It appears that the Act has been passed without proper consideration of the full 
effects on the equality of sporting competition. Guidelines on the interpretation of s.19 
of the Act, which deals with the issue of sporting integrity, will be made available to 
UK Sport sometime in 2005. Section 19 reads: 

"A body responsible for regulating the participation of persons as competitors 
in an event or events involving a gender-affected sport may, if subsection (2) is 
satisfied, prohibit or restrict the participation as competitors in the event or events 
of persons whose gender has become the acquired gender under this Act" 
(emphasis added).  

The effect of this section is that individual sports bodies and organisers will be able to 
decide on a case-by-case basis whether a person who has been *39 granted a gender 
recognition certificate under the Act should be refused entry or participation into any 
particular sporting event. The Act does not make clear whether or not the sporting 
body in question will have a legal right to obtain such information or whether 
disclosure will be on a purely voluntary basis. If there is no legal right to obtain this 
information, problems may arise, e.g. if information is requested and no response is 
forthcoming. As already stated, it will be an offence to disclose information obtained 
as a result of the operation of this Act. Furthermore, such disclosure may fall foul of 
the Human Rights Act 1998, Art.8, which provides: 
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"1. Everyone has the right to respect for his private and family life, his home 
and his correspondence 

2. There shall be no interference by a public authority with the exercise of this 
right except such as in accordance with the law and is necessary in a democratic 
society in the interests of national security, public safety or the economic well-
being of the country, for the prevention of disorder or crime, for the protection of 
health or morals, or for the protection of the rights and freedoms of others." [FN4]  

Information gathered by particular bodies under the Gender Recognition Act would 
potentially be covered by this Article. It would be extraordinary if any of the 
qualifications under the second part of Art.8 were to apply to disclosure of 
information in connection with the Gender Recognition Act, and therefore it would 
seem likely that any such disclosure may, despite s.19, violate an individual's right to 
privacy under Art.8. Similarly, the disclosure of such information may conceivably 
violate the Data Protection Act 1998. No statement has been made under s.19 of the 
Human Rights Act indicating that the provisions of the Gender Recognition Act are 
incompatible with the Human Rights Act, and it would be absurd for such an 
important human rights instrument then to be declared incompatible with the Human 
Rights Act. 

This does not clarify the position regarding the specific provisions of the Gender 
Recognition Act and s.19 does not appear to give sporting bodies the legal right to 
force disclosure of whether any particular individual has received a gender 
recognition certificate under authority granted by the Act. Whether or not they have 
the authority to exclude someone who refuses to divulge details is unclear. If 
disclosure is to remain voluntary, there is the very real possibility that somewhere and 
at some time, sport will be confronted with an uneven playing field in a major event. 
It is possible to imagine a male competitor acquiring female legal status through the 
operation of this Act, and therefore having the right to compete as a female on the 
sports circuit. Indeed, a Canadian mountain bike racer, Michelle Dumaresq, who had 
sex reassignment surgery in 1996, competed for Canada in the 2002 World 
Championships, finishing 24th in the downhill discipline. [FN5] 
 
How uneven is the playing field? 

A cursory glance at the track and field world records below illustrates the issues. 
[FN6] (These records have been chosen for illustrative purposes due to the ease of 
comparison and also the quantifiable nature of the compared figures.) 
 
Fig.1: Selected Track and Field Outdoor World Records (as at January 28, 2004). All 
times in hours, minutes and seconds. 
 
Female records as a percentage of male records (times in hours, minutes and seconds) 
 
   
Event     Male      Female    Diff. (per cent)  
100m      9.78       10.49     93.23             
200m      19.32      21.34     90.53             
400m      43.18      47.60     90.71             
800m      1:41.11    1:53.28   89.26             
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1500m     3:26.00    3:50.46   89.39             
Mile      3:43.13    4:12.56   88.35             
2000m     4:44.79    5:25.36   87.53             
3000m     7:20.67    8:06.11   90.65             
5000m     12:39.36   14:28.09  87.47             
10000m    26:22.75   29:31.78  89.33             
Marathon  2:05:42s  2:15:25s  92.82             
   
   
Female records expressed as a percentage of male records (measurement expressed in 
feet and inches) 
 
   
Event         Male           Female          Diff. (per cent)  
High Jump    8ft 1/2 in     6ft 10 1/4 in    85.23             
Long Jump    29ft 4 1/2 in  24ft 8 1/4 in    84.04             
Triple Jump  60ft 1/4 in    50ft 10 1/4 in   84.73             
   

The hurdles and throwing events have not been included in this table due to the 
different weights of objects thrown by male and female competitors and the different 
hurdle heights for men and women. Similarly, the comparison for the marathon world 
record should be treated with some caution due to the variable nature of marathon 
courses. 

*40 From these figures, a male competitor of above average ability who acquires 
female status under the Gender Recognition Act and competes as a female may reach 
the highest level in female sport. Whilst some account would need to be taken for 
hormonal alterations due to gender reassignment, this would be unquantifiable. 

The differences recorded above are likely to be the same for many other sports. A 
situation where an average male sports participant would have the capability to 
outstrip most female athletes has serious competitive implications, and in a world 
where the financial rewards for sporting success are increasing year on year, the 
pecuniary implications are obvious. The fear is not that male competitors will choose 
this as an option purely to attain success, (as has been scandalously hinted at in some 
sections of the press), but that this will eventually be the inevitable by-product of the 
Act. Without the clear legal right to force disclosure of matters relating to the Gender 
Recognition Act, sporting authorities will be unable to protect the competitive 
integrity of their sports. 
 
Reaction to the Bill 

Following the publication of the initial Bill, there was much predictable comment 
from the print media. To describe these as uninformed and sensationalist is being 
charitable. Some of the comments appeared at times to be a deliberate 
misrepresentation of the truth, designed to appeal to the prejudices against 
transsexuals. For example, Neil Wilson, in the Daily Mail, [FN7] commented: 

"If the government succeed in pushing the Gender Recognition Bill through 
Parliament, swapping gender could become almost as simple as getting divorced, 
enabling a man to compete in a female sporting event simply by claiming to be a 
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woman. Surgery would not be necessary".  
In a similar vein, Doug Gillon in the Glasgow Herald wrote [FN8]: 

"Dame Edna Everage for the Olympic 100m? Farce or reality? The unopposed 
second reading yesterday for the Gender Recognition Bill in the House of Lords 
raises the possibility of the designation 'men' and 'women' becoming redundant."  

The stance taken by The Sun on the subject was predictably sensationalist. Mark 
Bowness commented [FN9]: 

"A BIZARRE sex-change law could give Tim Henman his best chance of 
winning Wimbledon for Britain. 

The Gender Recognition Bill will allow people to legally change their sex-- 
without undergoing surgery.  

It would also mean male sportsmen could take on women for major titles and 
vice versa. 

That means Henman could put on a dress and enter Wimbledon women's 
tournament."  

The Sunday Mirror, under the headline, "Offside: It gives you the willies; 
Transsexuals will be able to compete in Olympics", expands on that theme. David 
James continues [FN10]: 

"This week's you couldn't make it up story comes from the world of athletics. 
And the drug scandals rocking the sport don't have a patch on this. Transsexuals 
will soon be able to compete in the Olympic Games, according to new rules which 
are being validated by the International Olympic Committee."  

Clearly, the prospect raised by some of these newspapers of middle-ranking male 
sports competitors deciding to "become transsexuals" to rise to the top of their 
particular sport is risible. Indeed, Lord Filkin, (the Minister for Constitutional Affairs 
responsible for steering the Bill through the House of Lords) addressed this very issue 
in Parliament. He stated [FN11]: 

"There has been some speculation in the media over the last few days on the 
implications of the Bill for sport. Frankly, I have been puzzled by some of what 
has been said. Let me make it clear that it will not be possible for a man simply to 
declare that he is of the opposite gender and then compete in women's 
competitions. A person seeking recognition in the acquired gender will have to 
apply to the panel, and a gender recognition certificate would be issued only if the 
panel were satisfied that all the criteria were met."  

Furthermore, Lord Carlisle of Berriew stated [FN12]: 
*41 "I read some grossly exaggerated publicity this week about supposed 

cheating by transsexuals, who apparently in droves were going to change their 
gender so that they could win Wimbledon and score the winning goal in the Cup 
Final. For a start, it is quite difficult to do either, and changing one's gender does 
not generally achieve it for one." 

 
Some precedents 

As already stated, some media attention had already been directed towards the 
perceived flaws in the original Bill, (and subsequently the Act) and several examples 
of male-to-female transsexuals competing in sports in their acquired gender have been 
raised. The most obvious example is that of Dr Richard Raskind, who underwent a sex 
change operation and competed on the women's tennis tour as Renee Richards, 
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reaching the quarter finals of the US Open in 1978. She succeeded in preventing the 
United States Tennis Association ("USTA") reliance on a sex-chromatin test for 
determining that she was female after surgery, [FN13] which therefore had the effect 
of allowing her to compete on the tour. She was already aged 44 when she reached the 
quarter-finals of the US Open, and was therefore some way past her best athletic 
years. She was still though able to attain the position of a world top-15 player by that 
stage, and it is not inconceivable that had she taken this step when she was in her 20s, 
she may have reached the very highest point in her tennis career. 

A much lesser known case, (reported in the Times [FN14]), concerned Stella 
Walsh. She was born Stanislawa Walasiewicz and competed for Poland in the 
women's 100m sprint in the 1932 and 1936 Olympics, winning gold in 1932 and silver 
four years later. However, following her death in 1980, (a victim of a shooting during 
a robbery), Barnes reveals that [FN15]: 

"A post mortem revealed that she had both male and female chromosomes, a 
tiny penis and testes and no female organs. Legislation would have called her a 
man."  

Heidi Krieger, the East German shot putter, who won the 1980 European title had her 
body altered from taking anabolic steroids. In 1997, she underwent a sex change 
operation and now has a wife. [FN16] 
 
Effects of the Act 

The Gender Recognition Act however, is not just about maintaining the 
competitive integrity of sport at the highest levels. The effect is more likely to be seen 
at lower levels, (merely as a function of numbers), for no one is likely (despite what 
the tabloid press may suggest) to attempt to gain a gender recognition certificate 
merely to compete and succeed in sport. If transsexuals, (and realistically we are 
talking about male-to-female transsexuals because there will be no competitive 
advantage with female-to-male transsexuals) are denied the right to take part in 
sporting activities under their acquired gender a significant section of society, 
(currently there are reportedly around 5,000 transsexuals in this country), will be 
denied the opportunity to compete in sport. No one will question the right of any 
individual to change their gender. However, many people will question the right of 
that person to compete as an equal against female athletes. A case study identified by 
Hal Higdon, [FN17] writing on Gender Mosaic, [FN18] explores many of the issues 
that may arise under this Act. Higdon, relating the story of male-to-female transsexual 
athlete, April Capwell, writes: 

"Ray was April's name before he had the operation 16 years ago that 
transformed him --physically and hormonally--into her. April now dresses and 
acts like a female. No one would think twice about her if she hadn't recently 
turned to her old sport, running, and begun to win awards".  

Questions began to be asked about both the morality and legality of her participation 
in female events. Indeed, Henley Gibble, (at the time the executive director of the 
Road Runners Club of America), stated: 

"It's not fair ... If somebody wants to change identity and become a woman, 
fine, but I don't think she competes equally with other women". Unless the 
situation is resolved, we are going to be left with either a recognition that sporting 
competitive integrity needs to be upheld, but without the necessary apparatus to do 
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this (if the sporting organisations do not have a legal right to obtain clarification 
on gender), or a small but nevertheless significant section of society, (male-to-
female transsexuals), being denied the right to participate in *42 almost all 
competitive sporting activity. It is doubtful that there can be an equitable 
resolution to this problem, and it seems highly likely that one of the possibilities 
will be sacrificed in favour of the other. 

 
IOC guidelines 

The International Olympic Committee ("IOC") eliminated all "sex" tests in time 
for the 2000 Olympic Games in Sydney and produced the following guidelines in 
2003 [FN19]: 

"The group recommends that individuals undergoing sex reassignment from 
male to female after puberty (and vice versa) be eligible for participation in female 
or male competitions, respectively, under the following conditions: 

• Surgical anatomical changes have been completed, including external 
genitalia changes and gonadectomy. 

• Legal recognition of their assigned sex has been conferred by the 
appropriate authorities. 

• Hormonal therapy appropriate for the assigned sex has been administered 
in a verifiable manner and for a sufficient length of time to minimise gender-
related advantages in sport competitions. 

In the opinion of the group, eligibility should begin no sooner than two years after 
gonadectomy 

It is understood that a confidential case-by-case evaluation will occur. 
In the event that the gender of a competing athlete is questioned, the medical 

delegate (or equivalent) of the related sporting body shall have the authority to 
take all appropriate measure for the determination of the gender of a competitor."  

The IOC guidance clearly goes much further than the Act in preventing participation. 
Under the Act, a transsexual may gain full legal status in their adopted gender without 
surgery. This appears incompatible with the guidance. Equally, the IOC statement 
suggests that the sport will have the power to take all appropriate measures to 
determine the gender of the competitor, and again this is something that points in a 
different direction to the Act. The practicalities of harmonising the statement with the 
statute appear insurmountable. 
 
Conclusion 

As far as this writer can see, it is going to be impossible to satisfy both sides, and 
any form of compromise (as the Act appears to be) is likely to be unsatisfactory. The 
decisions will be left to individual sporting bodies, but the right to require participants 
to disclose information relating to this Act does not exist; rather it appears that there 
can only be a voluntary disclosure by the athlete. If this is the case, then it is clearly an 
inadequate compromise which will do nothing to maintain a level playing field in 
sport. 

On November 11, 2003, the IOC reaffirmed its commitment to the notion of 
equality. Schamasch, cited on the BBC website stated boldly [FN20]: 

"'We will have no discrimination,' said IOC medical director Patrick 
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Schamasch. 'The IOC will respect human rights'."  
It is submitted that neither the Gender Recognition Act 2004, nor the IOC statement 
manage to achieve this lofty aim. 
 
FN B.A. Hons, M.A. Law, Senior Lecturer in Law at Sheffield Hallam University, 
England. 
 
FN2. Gender Recognition Act 2004 (c.7), Explanatory notes, para.3. 
FN3. Gender Recognition Act 2004 s.9(1). 
FN4. Human Rights Act 1998, Art.8, ss.1, 2. 
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Seminar 1 
 
Current Issues - Introductory Seminar: 
 
 - Collect Newspaper articles from the beginning of the course concerning any 
sporting story examining legal issues. Be prepared to analyse and discuss those 
newspaper articles. 
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Seminar 2 
 
 

Tort Law in the Playing Environment  
 
Reading:  
 

·  Condon v Basi [1985] 1 WLR 866; [1985] 2 All ER 453 
·  Rootes v Shelton [1968] A.L.R. 33 
·  Smolden v Whitworth and Another [1997] ELR 249 
·  Vowles v Evans [2002] EWHC 2612 QB 
·  Wooldridge v Sumner [1963] 2 QB 43 
·  Caldwell v Maguire and Fitzgerald [2001] EWCA Civ 1054** 
·  Blake v Galloway [2004] EWCA (Civ) 814 
·  McArdle D., “The Enduring Legacy of 'Reckless Disregard”, CLWR 

34.4(316) 
·  Kevan T., “Sports Personal Injury”, I.S.L.R. 2005, 3(AUG), 61-67 

 
During the Men’s Final of the Open Hockey Tournament the following events 
occurred. 
 
In a vain attempt to score, Paul mis-hit the ball causing it to fly into the crowd. 
The ball struck Anne in the face causing severe bruising 
 
Bob, who had been sent off in previous matches for violent conduct, kicked and 
tripped up his opponent, Tom several times during the match. The umpire gave 
only verbal warnings to Bob. Tom suffered torn ligaments due to the kicks and 
can no longer play competitive hockey 
 
Another player, Sam, who was noted for his fiery temper, was so angered by the 
umpire’s decisions that he hurled his stick at him, causing a fracture of the 
umpire’s hand. 
 
On seeing what had happened to the umpire a number of spectators swarmed on 
to the pitch, surrounding Sam, shouting abuse and threatening to kick and punch 
him. Sam’s manager, Vince, attempted to escort Sam to the changing rooms but 
was himself trampled on inadvertently by the spectators in the confusion and 
suffered broken ribs. 
 
Advise the parties as to their rights of action in tort and against whom. 
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Seminar 3 
 

Criminal Law in the Playing Environment  
 
Reading:  
 

·  Attorney-General's Reference (No. 6 of 1980) 
·  R v Barnes [2005] 1 WLR 910** 
·  R v Brown [1994] 1 AC 212** 
·  James M. and Gardiner S. “Touchlines and Guidelines: The Lord 

Advocate’s Response to Sportsfield Violence”, Crim. L.R. 1997, Jan, 41-
45) 

·  Gardiner, S, “Not playing the game: is it a crime?” (1993) Solicitors 
Journal 628 

·  Gardiner, S, “Should more matches end in court?”, (2005) NLJ vol 155, No 
7183 pp998-1000 

·  Fafinski S., “Consent and the Rules of the Game: The Interplay of Civil 
and Criminal Liability for Sporting Injuries”, JoCL 69 (5) (414)** 

·  Gardiner S., “The Law and the sports field”, Crim. L.R. 1994, Jul, 513-515 
·  Gardiner S. & James M., “Touchlines and guidelines: the lord advocate's 

response to sportsfield violence”, Crim. L.R. 1997, Jan, 41-45 
 

How is reckless defined in non-fatal offences against the person? How does it 
differ from intention?  

What is consent?  

Why do the courts allow a consent defence to injuries caused during sporting 
activities?  

What are the limits to the consent defence in these circumstances?  

On what basis do the courts allow a consent defence in sports such as 
boxing? What are the limits of the consent defence in boxing? 

Shouldn't players in hard physical contact sports such as rugby union just 
accept that there will sometimes be contact that goes beyond the rules of the 
sport?   

What do you understand by Lord Woolf’s comments about the “threshold” 
required for conduct to be classified as criminal? 

Explain the difficulties which might be encountered in attempting to reconcile 
Public Policy issues with the “threshold” test 
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Seminar 4 

 
“This house believes that boxing should be banned”. - Discuss 
 
Reading:  
 

·  R v Coney (1881-82) L.R. 8 Q.B.D. 534 
·  Anderson  J. “Pugilistic prosecutions: prize fighting and the courts in 

nineteenth century Britain”, School of Law, University of Limerick, Ireland  
·  Watson v BBBC and Others [2001] ISLR 170 
·  Watson v British Boxing Board of Control Ltd and Another [2001] QB 

1134 
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Article 
 

NOBLE ART OF SELF DEFENCE OR UNLAWFUL BARBARISM 
 

Ambi Sithamparanathan. 
 

Copyright (c) 2002 Sweet and Maxwell Limited and Contributors 
Subject: SPORT. Other related subjects: Criminal law. Media and entertainment 
Keywords: Assault; Boxing; Consent 
Abstract: Discusses the application of criminal law to professional boxing and the case for 

law reform to clarify uncertain issues. Investigates case law from the 19th century to date, 
concerning the distinction between lawful sparring and illegal prizefighting, and the 
exceptional circumstances where a person may validly consent to suffer an assault. 
Draws the distinction between amateur and professional boxing. Criticises the public 
policy arguments for allowing professional boxers immunity, as discussed in the Law 
Commission's consultation papers 134 on Criminal Law, Consent and Offences against 
the Person and 139 on Consent in the Criminal Law. 
 

*183 Picture the scene, two people in a public place punching the living daylights out 
of each other, crowds gather to watch, and the fight comes to the attention of the police, 
resulting in the arrest of one or both of the fighters. The offences with which they would 
be charged would range from assault to battery to possibly grievous bodily harm. In other 
words their fight is clearly illegal. So why then is it that the same fight would be 
considered legal simply if the parties wear silk shorts, long lace up boots and throw their 
punches around a boxed ring? Because the fight then evolves from being merely a fight 
to being the noble art of self-defence, otherwise known as boxing. This scenario raises 
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the inevitable question, is boxing really a legal activity? 
 
The History of Boxing 

Boxing did not really evolve in England until the seventeenth century at a time when 
the upper classes became bored with weapon sports. Amongst the gentry boxing was 
considered to be good exercise as well as an enjoyable form of public entertainment. 
Boxing became popular entertainment and drew large crowds who enjoyed the savage 
nature of the sport. The centre of boxing was considered to be Jack Broughton's London 
amphitheatre. It soon followed that the prize-fight was born and boxing matches began to 
be arranged (illegally) for money. However certain aspects of the sport retained the 
brutality of pugilism associated with Greek legend, hence the civilising process of boxing 
began. 
 
The Marquis of Queensbury's Rules 

In 1865 the Marquis of Queensbury's rules reviewed all aspects of boxing and drew 
up twelve famous rules that with only slight modification have been adhered to ever 
since. The advent of the Marquis of Queensbury's rules has often been quoted as evolving 
boxing from its barbaric origins into the noble art of self-defence. 

The most relevant rules are; 
1. The use of padded gloves. 
2. Three-minute rounds with a one-minute interval. 
3. Fighting had to be a stand up match in a 24 foot ring or as near that size as 

practicable. 
4. The prohibition of wrestling or hugging.  
5. If a glove burst or came off it had to be replaced to the referee's satisfaction. 
6. A count of ten seconds was introduced before the floored man would be declared 

loser. 
7. A man on one knee should be considered "down" and if struck would be entitled to 

the stakes. 
The last provision in particular signifies that these rules were introduced primarily to 

control the gambling and public order aspects of the sport as opposed to being directed 
towards the safety aspects of the sport. 
 
The Legal Evolution of Boxing 

The sport of boxing is an anomaly in English Law in that it is exempt from criminal 
liability and is immune from the rules of consent. There is no specific legal precedent for 
professional boxing and the basis for its exemption from the law is unclear. The leading 
case of R. v. Coney (1882 8 L.R. Q.B.D. 534) is cited as the authority for the legality of 
boxing, when in fact what it established was that prize-fighting was unlawful. [FN1] 
Prize-fighting can be defined as a bare knuckled contest organised for money with an 
unlimited duration. Boxing is defined as the art, act or profession of fighting with the 
fists. 

The issue before the court in Coney was whether the defendants who were part of a 
crowd watching the prize-fight were guilty of aiding and abetting a criminal office. The 
chairman of the quarter sessions had directed the jury that prize-fights were ipso facto 
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illegal. This direction was based partly on the decision in R. v. Young (1866 10 Cox C.C. 
371) where Bramwell B. held: 

"There is no doubt if death ensured from a fight, independently of its taking place for 
money, it would be manslaughter, because a fight was a dangerous thing and likely to 
kill; but the medical witness here had stated that this sparring with the gloves was not 
dangerous, and not a thing likely to kill." [FN2] 

*184 The following extracts from the judgment in Coney illustrate the reasoning of 
the various judges as to why prize-fighting is illegal and distinct from sparring. [FN3] 

Hawkins J. held: 
"It is not in the power of any man to give an effectual consent to that which amounts 

to or has any direct tendency to create, a breach of the peace; so as to bar criminal 
prosecution." 

Lord Coleridge's reasoning was that, 
"In such a case as this the spectators really make the fight; without them and in the 

absence of anyone to look on and encourage, no two men, having no cause of personal 
quarrel, would meet together in solitary to knock one another about for an hour or two. 
The brutalising effects of prize-fights are chiefly due to the crowd who resort to them." 
[FN4] 

His comments illustrate how the essence of the judgment is concerned with the 
breach of the peace caused by the large crowds of (mainly) working class people who 
attended prize-fights and bayed for blood. Only the judgment of Stephen J. focuses on the 
dangerous nature of prize-fighting with severe injuries inflicted upon the contestants. He 
stated: 

"The injuries given and received in prize-fights are injurious to the public both 
because it is against the public interest that the lives and the health of the combatants 
should be endangered by blows and because prize-fights are disorderly exhibitions, 
mischievous on many obvious grounds." [FN5] 

It appears that the main reasoning of the House in banning prizefights is the fear of 
the breach of the peace caused by working class people who were drunk, disorderly, 
gambled and often fought amongst themselves. There is very little reference to the actual 
injury suffered by the protagonists, apart from the judgment of Stephen J. quoted above, 
although logically the salient reason for banning prize-fights should be the injury caused 
to the contestants. 

Since Coney prize-fighting has been banned as it is considered contrary to the public 
interest and thus illegal, whilst sparring for points has been deemed legal by default. 

The status of boxing has been discussed in cases dating back as far as R. v. Young in 
the nineteenth century, to R. v. Brown in 1993, though it has never been sufficiently 
examined by the courts. In Young the fact that the contestants were wearing gloves and 
that the fight took place in private proceedings precluded them from criminal liability, 
even though death ensued as a result of the contest. It seems that the fight was considered 
to be more akin to a sparring contest and thus a lawful sporting activity, as the fight was 
held in a private place and did not have the roar of the crowds encouraging animosity 
between the contestants and resulting in public order offences. However, interestingly in 
this case (Young) Bramwell B stated obiter, that if the men fought to such a stage of 
exhaustion where it was probable that death would ensue, it may amount to manslaughter 
regardless of whether gloves were worn by the combatants. 

In R. v. Orton (1878 39 LT 293), these obiter remarks were followed and the 
defendants Orton and Burrows were found guilty of participating in a prize-fight despite 
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the fact that they were wearing gloves, the reasoning being that "each combatant was 
severely punished". 
 
The two step test 

The nineteenth-century cases and the dicta of Coney seem to have created a two step 
test to establish the legality of a boxing match. Firstly, is the contest a breach of the peace 
in itself or does it tend to cause a breach of the peace? Secondly does it endanger the 
health or lives of the combatants? If the contest in question does either of these then it is 
unlawful and no consent can render it otherwise. On a straightforward application of this 
test to professional boxing, one can argue that professional boxing is illegal. 
 
Consent 

The issue of consent has been examined further by the common law since these 
nineteenth-century cases. In Attorney General's Reference (No. 6 of 1980) the issue 
before the Court of Appeal was whether there could be consent to injuries sustained in a 
street fight. It was held that, 

"It is not in the public interest that people should try to cause each other bodily harm 
for no good reason. Minor struggles are another matter. So, in our judgement, it is 
immaterial whether the act occurs in private or in public; it is an assault if actual bodily 
harm is intended and, or caused. This means that most fights will be unlawful regardless 
of consent. Nothing which we have said is intended to cast doubt on the accepted legality 
of properly conducted games and sports, lawful chastisement or correction, reasonable 
surgical interference, dangerous exhibitions etc. These apparent exceptions can be 
justified as involving the exercise of a legal right, in the case of chastisement or as 
needed in the public interest, in the other cases." [FN6] 

Thus it appears that any injuries inflicted even where consented to will be subject to 
criminal liability, except for those injuries sustained in the course of a properly conducted 
sport. [FN7] These properly conducted sports may enjoy exemption from the law because 
they are in the public interest. However, this raises the question of whether modern 
boxing is in the public interest, an issue long debated by Parliament and academics. 

In the case of R. v. Brown concerning sado-masochistic activities between consenting 
adult homosexuals, the House of Lords held that even when the defendants consented to 
injuries, the charges under section 20 and 47 of Offences against the Person Act 1861 
should be enforced, for public policy reasons. However, it appeared that all of their 
lordships were of the opinion that boxing was lawful. Lord Templeman stated that: 

"Ritual circumcision, tattooing, ear-piercing and violent sports including boxing are 
lawful activities." 

*185 Lord Jauncey referred to Coney and concluded: 
"[it] is authority for the proposition that the public interest limits the extent to which 

an individual may consent to infliction upon himself by another of bodily harm and that 
such public interest does not intervene in the case of sports where any infliction of injury 
is merely incidental to the purpose of the main activity."  
Clearly the infliction of injuries is not merely 'incidental' in boxing and the law is 
indisputably inconsistent in relation to boxing. Whereas a boxer will not be subject to the 
force of the law upon inflicting actual and often grievous bodily harm, a football player 
who inflicts actual bodily harm upon another player during the course of play will be 
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subject to criminal prosecution as has been established from the case such as R. v. Birkin 
and various others. In the debate in Brown Lord Mustill accepted the legality of boxing as 
being, 

"[another] special situation which for the time being stands outside the law because 
society chooses to tolerate it."  
Evidently modern professional boxing, an anomaly in the context of sports and the law, 
has derived from sparring. One of the main reasons why the courts allowed sparring to 
flourish was because sparring as a sport had less intent and likelihood to cause injury, 
than the prize-fighting that was banned in Coney. This is not apparent of professional 
boxing which although has a point scoring system such as sparring, but where the surest 
way of succeeding against your opponent is to knock him out. [FN8] It seems that the 
exemption rendered by the courts to sparring has now been extended to modern 
professional boxing by default. Whilst professional boxing grew out of sparring, it is 
arguable that its contemporary nature is symbolic of the prize-fighting that was banned in 
Coney, whereas amateur boxing seems representative of sparring. 

Modern professional boxing remains exempt from the rules of consent that govern all 
aspects of everyday life and most sports, yet as I have argued it appears to have no 
specific legal precedent. Even when the issue of its legality is debated, the salient reason 
given for its status is because it is so firmly entrenched within our society. [FN9] Thus it 
is necessary to examine the public policy reasons which allow boxing to exist in its 
current form. 
 
Public Policy and the Noble Art 

The public policy justifications are examined in the Law Commission Consultation 
Papers No. 134 entitled "Criminal Law: Consent and Offences Against the Person" and 
no. 139 entitled "Consent in the Criminal Law". They provide analysis of the role of 
consent to violence in sport and the exceptions provided for boxing through policy 
reasons and the common law. 
 
Law Commission Consultation Paper No. 134 "Criminal Law: Consent and Offences 
Against the Person" 

The first Consultation paper was issued soon after the leading case of R. v. Brown in 
which it was held that consent was not a defence to criminal charges arising out of 
sadomasochistic activities between consenting homosexuals in the privacy of their own 
home. The Commission relied on the nineteenth-century cases that established boxing as 
legal and the contribution the analysis of these cases provide to the issue of consent. The 
case of Coney referred to the fact all 11 judges in the House of Lords had held that prize-
fights were illegal and that consent to the infliction of blows did not offer any immunity 
from criminal liability. [FN10] However, the Commission noted that the decision in 
Coney was due to the inherently unlawful nature of prize-fights, which were considered 
to be against the public interest as a result of the element of public disorder in the activity 
itself. This meant that no consent to injury could be effective in law. It was accepted by 
the Commission that: 

"... there might be exceptions to the general rule limiting the effect of consent in the 
case of lawful sports, or other activities in the public interest".  
The Commission discussed the leading case of R. v. Brown and the implications this 
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judgment would have upon other areas of social activity and consent. The House of Lords 
reviewed the law in the Attorney General's Reference (No. 6 of 1980), that as a general 
rule, consent on the part of the victim is irrelevant unless the activity in question falls into 
a special category. Lord Templeman stated: 

"Even where violence is intentionally inflicted and results in actual bodily harm, 
wounding or serious bodily harm the accused is entitled to be acquitted if the injury was a 
foreseeable incident of a lawful activity in which the person injured was participating."  
The majority of the Law-Lords felt that sado-masochistic behaviour could not fall into a 
special category similar to that of lawful sports and games. The Commission noticed that 
whilst it is clear that the law allows people to do things to each other in sport that they 
cannot do in another context, the basis of this exemption is actually very unclear. 

The policy reasons offered in Brown to outlaw the consented infliction of serious 
injuries can be summarised as follows: 

1) The extent of injury rendered upon the participants was unknown. 
2) There were insufficient controls on the amount of harm inflicted, and there existed 

a likelihood of serious longterm injury. 
3) There was a distinct possibility of the transmission of blood diseases such as HIV. 
4) The potential corruption of youth through involvement in such activities. 
*186 5) Legally the participants could not consent to the infliction of such injuries.  

From examination of the facts of the case, none of the above reasons applied to the 
circumstances. These particular sadomasochists were very careful in their activities, and 
controlled the degree of violence through the use of codewords. Additional protection 
was provided through a referee who regulated the activities. All of the participants were 
consenting adults thus there was no possibility of the corruption of youth. Lastly all 
participants willingly took part in the activities for the objective of experiencing and 
inflicting such injuries. 

Hence it appears that these policy reasons appear to be based upon a misplaced sense 
of paternalism rather than any logical legal reasoning. Moreover it is evident that each of 
the policy reasons offered by Brown can be applied to boxing. 

1) For every punch thrown in a bout the degree of injury is unknown and there is a 
high risk of cross infection in boxing. The medical evidence that exists in relation to 
punch drunk syndrome indicates that there is a high risk of serious long-term damage. 

2) It can be argued that there are insufficient controls on the degree of violence 
inflicted in boxing that has resulted in fatalities such as Bradley Stone and James Murray. 

3) It is undeniable that participation in boxing leads to quite severe cuts, therefore 
there is a distinct risk of the transmission of blood diseases. Although most boxers are 
required to have a medical certifying that they do not have certain diseases, it is likely 
that some "slip through the net" as it were, and thus risk transmitting disease to their 
opponents. 

4) It can be argued that boxing corrupts youth. Underground boxing matches are 
common and are simply organised violence. Young men who cannot participate in the 
sport officially are sometimes drawn to such contests. 

5) While boxers can legally consent to the blows inflicted in a bout the reason for this 
exemption is simply that the immunity of boxing is firmly enshrined in the criminal law. 

Hence all the policy reasons in Brown are applicable to professional boxing. 
Nonetheless boxers are permitted to beat each other senseless within the sanction of the 
law whilst consenting homosexuals are not allowed to participate in their chosen sexual 
activities within the privacy of their own homes. This demonstrates the inconsistency of 
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the law in allowing boxing that suggests a fault in the logic of Brown. 
The Commission made the observation that boxing is clearly unique and is the only 

sport in which: 
"The intentional infliction of serious injury is not only something that is permitted in 

the rules but in reality is the essence of the sport." 
In summary the Commission concluded that the only explanation for the immunity of 

boxing from the criminal law was that it was so firmly embedded in the law that only 
special legislation could change the position. The Law Commission Consultation Paper 
no. 134 concluded that the legality of boxing could not be resolved by an appeal to the 
general law. It would require Parliament to determine whether or not boxing should 
remain legal, and then to enact specific legislation that it is not criminal to kill or 
intentionally injure another person in the course of a boxing bout. 
 
Law Commission Consultation Paper no. 139: "Consent in the Criminal Law" 

The Law Commission issued its second Consultation Paper due to the influx of 
responses it received concerning the first paper. The attitudes of the majority of 
respondents reflected that of Baroness Trumpington, that boxing should not be 
criminalised. The Commission stated that in the context of sport the criminal law should 
not take up an excessively protective approach but should: 

"signal the state's entitlement to guard against the dangers of uncontrolled brutality 
and excessive violence." [FN11]  
The Commission stated that boxing and certain martial arts should enjoy exemption from 
criminal liability to survive as sports. There was a retreat from the original standpoint that 
the essence of the sport is the ultimate infliction of serious injury. It was decided that the 
objective is to win by accumulating a greater number of points than one's opponents. 
However the easiest way to accomplish this is to knock your opponent out which 
involves inflicting a serious amount of blows. This implies that the serious infliction of 
injury will obtain the quickest knockout, consequently winning the match. 

The Paper retained the view of the previous consultation paper that the legality of 
boxing is an issue that can only be debated and changed by Parliament: 

"[the] continuing legality of boxing, amateur or professional, is a matter for 
Parliament to decide."  
Thus it is indisputable that public policy allows boxing to remain legal. The public 
interest arguments are well established and are consistently used by the pro boxing lobby 
to maintain the legality of the sport. 

They can be summarised as follows: [FN12] 
1) Boxing is a sport and people should be allowed to participate in a sport of their 

choice. 
2) Protagonists endure a training regime that improves their health and general fitness 

and discourages drug taking, smoking and drinking. Thus boxing encourages a fit and 
healthy society. 

3) Boxing is a sport that requires self-discipline because of its strict training regime, 
thus it instils self-discipline amongst protagonists. 

4) It provides an opportunity for self-advancement for young men from poor 
backgrounds.  
While the above are of some merit, there are arguments to counterbalance the pertinence 
of some of the public interest arguments in favour of boxing. 
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*187 1) Whilst amateur boxing is undoubtedly a sport, it is arguable that professional 
boxing is glorified violence used for entertainment value as opposed to having any 
sporting value. 

2) It is true that boxers must be fit and healthy to participate in the sport. However 
this is true of many other sports such as football and rugby, that equally demand a high 
level of fitness. 

3) Clearly any strict training regime requires self-discipline, however it is not 
necessary to box to have self-discipline. There are many other activities that instil self-
discipline, for example certain religious orders. 

4) The last argument is rather patronising and is also a sad indictment of 
contemporary society if the only route of self-advancement for poor young men is to box 
and potentially cause themselves brain damage, purely for a better standard of life. 
 
Conclusion 

The exemption granted by the common law to sparring has been extended to 
professional boxing and it has been presumed since Coney that professional boxing is 
allied to sparring as opposed to prize-fights. However this supposition is debatable 
considering the nature of modern professional boxing. Amateur boxing seems 
representative of the sparring deemed legal in nineteenth century cases, yet there are 
unequivocal similarities between professional boxing and the prize-fighting that was 
deemed unlawful. The increasing similitude of modern professional boxing and prize-
fighting suggests that the former has gained a deceptive exemption from the law. This 
assertion has been confirmed by the inexplicable attempts made by the courts to justify 
the existence of the noble art. For example, in Pallante v. Stadiums Pty Ltd (1975 
Supreme Court of Victoria), an Australian case, the issue before the court was whether or 
not a boxing match was in fact a prize-fight. If the court held that the match was a prize-
fight then the plaintiff could claim damages for eye injuries sustained during the bout. 
McInerney J. rejected the contention that a boxing match was a prize-fight. His judgment 
vindicated boxing as being: 

"not an unlawful or criminal activity so long as whether for reward or not, it was 
conducted by a contestant, not for motive of personal animosity, but predominantly as an 
exercise of boxing skill and physical condition in accordance with rules, so long as the 
infliction of boxing harm is kept within reasonable bounds as to preclude or reduce as far 
as is practicable, the risk of either contestant incurring serious head injury and to ensure 
victory should be achieved in accordance with rules by the person demonstrating the 
greater skill as a boxer."  
This justification appears flawed when applied to professional boxing. Many highly 
publicised boxing matches are promoted as "grudge matches" where the protagonists 
appear to have a great deal of hostility towards one another. Although these are often 
publicity stunts by promoters trying to entice audiences to the bout, it is undeniable that 
this creates a degree of animosity amongst the contestants. The Gerald McClellan and 
Nigel Benn bout was hyped by the media and promoters to be a grudge match. The match 
resulted in McClellan suffering a blood clot to the brain and severe injuries. Whether or 
not this was a result of pre-match hostility is debatable, yet it is another illustration of 
how professional boxing is of a similar nature to prize-fighting. 

The barbarity displayed by Mike Tyson in the infamous bout between himself and 
Evander Holyfield is yet another illustration of how modern professional boxing is far 
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removed from the noble art of self-defence. Tyson, renowned for being aggressive, bit a 
chunk out of Holyfield's ear. Such brutality can hardly be described as fighting in 
accordance with the rules. Despite his unrepentant aggression both in and out of the ring, 
it is unlikely that he will be excluded from the sport. It is startling that the aggression and 
hostility that the judges wanted to eliminate through banning prize-fighting is 
undoubtedly present in professional boxing. 

In the course of his judgment in Pallante, McInerney J. attempted to define prize-
fighting, relying on the Shorter Oxford English Dictionary that describes a prize-fight as, 
"a public contest between prize-fighters, a boxing match for money." He later tries to 
rebut this definition by stating that modern boxing is clearly not prize-fighting because it 
"will often not take place in public" or "excite terror in the minds and hearts of those 
present" nor will it "ordinarily constitute a riot". 

However, all of the characteristics of prize-fighting can be said to be true of 
professional boxing. The lures of professional boxing matches are the glory of a title and 
the substantial finance rewards. Thus such bouts satisfy the definition of prize-fights by 
McInerney J. While professional boxing matches do not take place in public as prize-
fights did, they are still in a public arena where spectators can watch and place bets on the 
bouts. In trying to justify the legality of modern boxing, the learned judge has 
undermined its status by likening it to the prize-fighting that was banned in the nineteenth 
century. 

It is evident that the distinctions between prize-fighting, sparring, and both amateur 
and professional boxing have become blurred over the years, with all of the above often 
being simply referred to as "boxing". At present the sport remains lawful as its immunity 
is so firmly enshrined in the criminal law. However, for modern professional boxing to 
continue legitimately, it is imperative that Parliament enacts specific legislation giving 
the sport an unambiguous immunity from the law. 
 
FN1. As recognised by McInerney J. in Pallonte v. Stadiums Pty (1975) Supreme Court 
of Victoria at p. 332, col. 25. 
FN2. At col. 432. 
FN3. At col. 553. 
FN4. At col. 569. 
FN5. At col. 549. 
FN6. Per Lord L L.J. 
FN7. See M and Ormerod D., "The Legality of Boxing" (1995) Legal Studies 15(2). 
FN8. Law Commission Consultation Paper No. 139 "Consent and the Criminal Law" 
(London, HMSO). 
FN9. James, M., Sports Law Ch. 10, p. 451. 
FN10. The Law Commission Consultation Paper No. 134 "Consent and Offences against 
the Person" (London, HMSO, 1994) para. 5.3. 
FN11. Hansard, H.L., Vol. 563, col. 306. 
FN12. Op.cit. 7. 
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Seminar 5 
 

This seminar will be devoted to feedback on your 
coursework. 
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Seminar 6 
 

Football & Banning Orders  
 

Reading: 
 
Gough v Chief Constable of Derbyshire [2002] QB 1213 
David Brown v Inner London Crown Court [2003] EWHC 3194 
Blackshaw, I., “Football Hooligans and Human Rights” NLJ 151.7005 (1562) 
Football (Disorder) Act 2000 
Football Spectators Act 1989 
Elspeth Deards, “Human rights for football hooligans”, European Law Review, 
2002, 27(6), 765-770 
Elspeth Deards, “Human rights for football hooligans”, European Law Review, 
2002, 27(2), 206-217 
Taylor N., “Football Banning Orders: Compatibility with EU and Human Rights 
Law”, Journal of Criminal Law, December 2001, JoCL 65 (451) 
Taylor N., “Gough And Smith v Chief Constable Of Derbyshire”, Journal of 
CriminalLaw JoCL 66 (298) 
 
 
 

·  Explain the reasoning of the Court in R v Gough [2002] QB 1213 
·  Did the punishment in Brown fit the crime? What justification did the court 

give for refusing the appeal? 
·  Are banning orders an unnecessary infringement on the human rights of 

football fans? 
·  Explain the different types of banning order? 
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Seminar 7 
 
 

Drugs in Sport  
 

Reading:  
 

·  WADA Code 
·  Modahl v British Athletic Federation Ltd (22nd July 1998, HL, Unreported) 
·  Modahl v British Athletic Federation Ltd (in administration) [2001] EWCA 

Civ 1447; [2002] 1 WLR 1192 
·  United States Anti-Doping Agency v Tim Montgomery CAS 2004/0/645 
·  United States Anti-Doping Agency v Chryste Gaines CAS 2004/0/649 
·  McLaren R., “Exceptional Circumstances: Is it strict?”, [2005] ISLR 32 
·  USADA v Collins, AAA No.30 190 00658 04 (2004) 
·  Baxter v IOC CAS 2002/A/376 
·  Edwards v IAAF CAS 0G 04/03 

 
 

1. Explain the principle of strict liability 
2. Why is strict liability seen as being of fundamental importance in the fight 

against doping? 
3. Discuss what weaknesses strict liability may have 
4. Listed below are the reasons WADA give for the fight against drugs cheats: 
 
·  Ethics, fairplay and honesty 
·  Health 
·  Excellence in performance 
·  Character and education 
·  Fun and joy 
·  Teamwork 
·  Dedication and commitment 
·  Respect for rules and laws 
·  Respect for self and other participants 
·  Courage 
·  Community and solidarity 
·  Doping is fundamentally contrary to the spirit of sport 
 
Explain/discuss the reasoning behind each one and assess their relative 
importance. 
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Seminar 8 
 
 

Governance of Sport/Player Rights  
 

Reading:  
 

·  R v Jockey Club exp Aga Khan [1993] 1 WLR 909** 
·  Greig v Insole [1978] 1 WLR 302** 
·  Jones v Welsh Rugby Union The Times 6 January 1998 
·  William Mullins v The Board of Appeal of the Jockey Club [2005] EWHC 

2197 (Admin) 
 

1. Explain the reluctance of the courts to submit the decisions of sports 
governing bodies to Judicial Review 

2. What do you understand by natural justice? Explain its importance in 
the governance of sport 

3. What were the crucial factors in the court assessing the actions of the 
actions of the TCCB as an unreasonable restraint of trade in Greig v 
Insole 

4. Explain what generally applicable principles concerning player bans 
may be derived from the decision in Greig v Insole 
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Seminar 9 
 

Player Rights/Discrimination  
 

Reading: 
 

·  Walrave and Koch v Union Cyclismo Internationale [1975] 1 CMLR 320; 
(Case 36/74) [1974] ECR 1405 

·  Dona v Mantero (1976) (Case 13/76) [1976] 2 CMLR 578; [1976] ECR 
1333 

·  Union Royale Belge des Societes de Football Association ASBL v Jean-
Marc Bosman (Case C-415/93) [1996] 1 CMLR 645; 15 December 1995** 

·  Lilia M. v Federacion Espanola de Baloncesto and others, Diaro La Ley 
2000, no 10890, p.13 

·  Deutscher Handballbund v Kolpak (C-438/00) [2003] E.C.R. I-4135 ECJ 
·  Richards v United States Tennis Association et al 400 N.Y.S.2d 267 
·  Heather Sue Mercer v Duke University No. 01-1512 50 Fed. Appx.643 
·  PGA Tour, INC v Casey Martin No. 00-24  532 U.S. 661 
·  Sex Discrimination Act 1975 
·  Gender Recognition Act 2004 
·  BOA guidance on transsexuals in sport 

 
1. Explain the fundamental changes brought about by Bosman. Why did the 

arguments presented by the football authorities against Bosman fail? 
2. How has the law developed since Bosman 
3. Can sport ever be considered an appropriate environment for equality 

between the sexes? 
4. What measures have been taken in the last 40 years to reduce gender 

inequality in sport? 
5. Is gender equality an achievable goal in sport? 
6. Anneka Sorenstom and Michelle Wie have both recently played on the 

PGA Golf tour. What arguments may be presented both in favour of this 
and against? 

7. Rebecca is a post operative transsexual who has lived under her adopted 
gender for 5 years. During that time she has been competing in marathon 
“fun runs”. Since she gave up her job last year to concentrate fully on 
running, her times have dramatically decreased to such a degree that she 
is now considered a certainty to qualify for the British team for the next 
major championships. The BOA has recently received a complaint from 
the fourth ranked athlete suggesting that Rebecca competes with an unfair 
advantage. 
Discuss  
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Appendix 1 – Module Description – Level 5 
 
 
MODULE DESCRIPTOR 

 
MODULE TITLE 
 

Sports Law 

Module Code 
 

 

Level 
 

5 

Credit Points 
 

20 

Indicative Assessment 
Components &  
Percentage Weightings  

50% exam and 50% coursework 

Pre-Requisite Modules 
(if applicable)  

Elements of Law or equivalent 

Delivered according to 
Standard Academic 
Calendar  
YES 

Long: 
2 semesters  
 
YES 

Short:  
1 semester  
 
NO 

Other delivery 
pattern: 
Please specify 

 
 
 
1 MODULE AIMS 
 

·  To provide students with a knowledge and understanding of sports law as 
an academic discipline 

·  To develop intellectual, transferable and interpretative skills such as 
independent research, the exercise of initiative, critical awareness and 
reflection in the area of sports law 

·  Development of an appreciation of the law in context approach to the 
study of law and how it relates to the sporting world 

 
 
2 MODULE LEARNING OUTCOMES 

BY THE END OF THE MODULE YOU WILL BE ABLE TO 
 
·  Demonstrate a firm understanding of the basic concepts, values, 

principles and rules involved in the study of sports law 
·  Demonstrate an ability to identify and evaluate key research issues 

and relevant primary and secondary sources of information in sports 
law 

·  Demonstrate an awareness of and be able to critically analyse the 
social, political and economic context in which sports law operates 



 124 

·  Evaluate the applicability of legal AND quasi legal methods in the 
administration of sport 

·  Explain how the law has influenced the development of the sporting 
environment 

 
 
3 INDICATIVE LEARNING, TEACHING AND ASSESSMENT ACTI VITIES 

There will be weekly lectures on the themes set out in the course outline.  
The lectures will provide the student with the basic information in relation 
to the prominent legal issues in sport. The area is an extremely wide one 
and students will be expected to develop their own particular areas of 
interest beyond that provided in the lectures.  Frequent reference will be 
made to recent developments, since this field is constantly developing and 
assuming greater relevance in society as the importance of and interest in 
sport continues to increase. 

Seminars will be held fortnightly and are crucial to developing a wider 
understanding of issues raised during the lectures. It is essential therefore 
to prepare thoroughly for the seminars, since the students are expected to 
contribute to discussions and demonstrate evidence of their wider reading. 
At times students may be required to prepare seminar presentations in 
collaboration with fellow students.  The seminar questions are formulated 
and designed to spark discussion and stimulate thinking over a variety of 
different issues. Proper participation involves a discursive capacity, which 
the discipline is designed to develop.  It is essential that students develop 
a critical attitude in assessing the role and place of the law in the modern 
sporting world. The students will be encouraged to prepare short 
presentations and case law analysis relevant to particular legal issues 
involved in a piece of legislation or raised in a case. 

 
On-line lecture materials will provide an initial framework and stimulus for 
students to pursue issues in further depth during private study. Lectures 
will also flag up key legal principles, relevant cases and statutory 
provisions and the main criticism of key sources. 
Use may be made of discussion boards on Blackboard where students 
can discuss legal principles being researched. Students shall also have 
access to Key Skills On-Line and Legal Databases accessible on/off 
campus. 
Apart from examining the primary and secondary legal material, students 
will be required to use computer based learning, which contains a variety 
of electronic law journals and reports.    
 
Extensive use will be made of blackboard as an electronic teaching aid, 
both in terms of providing students with additional materials to those 
presented in lectures and seminars and also providing a forum for 
students to share materials and learning strategies. 
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4 INDICATIVE MODULE CONTENTS / TOPICS 
 

Areas covered by the module will include:  
An introduction to the role of sport in society; regulation of safety in the 
sports environment stressing the role of tort law, criminal law; football 
hooliganism; The impact and regulation of performance enhancing drugs; 
Governance of sport and dispute resolution and the extent of player rights 
in team and individual sports, and the impact of discrimination and equal 
rights in sport. 

 
 

FURTHER INFORMATION ABOUT THIS MODULE  
 
·  FURTHER / ADDITIONAL INFORMATION IS AVAILABLE TO 

SUPPORT THIS MODULE, INCLUDING ASSESSMENT CRITERIA  
DETAILING HOW YOUR PERFORMANCE IN THE MODULE WILL 
BE MEASURED, HOW YOU WILL RECEIVE FEEDBACK, DETAILS  
OF LEARNING RESOURCES AND KEY READINGS  

 
·  THIS INFORMATION CAN BE FOUND IN THE MODULE 

HANDBOOK, ASSESSMENT BRIEFS AND ON THE WEB  
 

·  FOR FURTHER INFORMATIN SEE:  www.sportslaw-uk.co.uk  
 

·  NOTE THAT THIS ADDITIONAL INFORMATION MAY BE SUBJEC T 
TO CHANGE FROM YEAR TO YEAR 
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Appendix 2 – Module Description – Level 6 
 

MODULE DESCRIPTOR 
 

MODULE TITLE 
 

Sports Law 

Module Code 
 

 

Level 
 

6 

Credit Points 
 

20 

Indicative Assessment 
Components &  
Percentage Weightings  

50% exam and 50% coursework 

Pre-Requisite Modules 
(if applicable)  

Elements of Law or equivalent 

Delivered according to 
Standard Academic 
Calendar  
YES 

Long: 
2 semesters  
 
YES 

Short:  
1 semester  
 
NO 

Other delivery 
pattern: 
Please specify 

 
 
 
1 MODULE AIMS 
 

·  To provide students with a knowledge and understanding of sports law as 
an academic discipline 

·  To develop intellectual, transferable and interpretative skills such as 
independent research, the exercise of initiative, critical awareness and 
reflection in the area of sports law 

·  Development of an appreciation of the law in context approach to the 
study of law and how it relates to the sporting world 

 
 
2 MODULE LEARNING OUTCOMES 

BY THE END OF THE MODULE YOU WILL BE ABLE TO 
 
·  Demonstrate a firm understanding and an ability to critique the basic 

concepts, values, principles and rules involved in the study of sports 
law 

·  Demonstrate an ability to identify and evaluate key research issues 
and relevant primary and secondary sources of information in sports 
law 
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·  Recognise and critically analyse the significance of legalistic sporting 
developments in their historical, social and political context, evaluating 
the link between such sporting developments on the one hand and 
these historical, social and political developments on the other. 

·  Evaluate the applicability of legal AND quasi legal methods in the 
administration of sport 

·  Explain how the law has influenced the development of the sporting 
environment 

·  Describe key legal concepts such as contract law, public law, tort law 
and criminal law and explain how they impact on the sporting world, 
and be able to critique the effectiveness of the application of these 
concepts 

 
 
3 INDICATIVE LEARNING, TEACHING AND ASSESSMENT ACTI VITIES 

There will be weekly lectures on the themes set out in the course outline.  
The lectures will provide the student with the basic information in relation 
to the prominent legal issues in sport. The area is an extremely wide one 
and students will be expected to develop their own particular areas of 
interest beyond that provided in the lectures.  Frequent reference will be 
made to recent developments, since this field is constantly developing and 
assuming greater relevance in society as the importance of and interest in 
sport continues to increase. 

Seminars will be held fortnightly and are crucial to developing a wider 
understanding of issues raised during the lectures. It is essential therefore 
to prepare thoroughly for the seminars, since the students are expected to 
contribute to discussions and demonstrate evidence of their wider reading. 
At times students may be required to prepare seminar presentations in 
collaboration with fellow students.  The seminar questions are formulated 
and designed to spark discussion and stimulate thinking over a variety of 
different issues. Proper participation involves a discursive capacity, which 
the discipline is designed to develop.  It is essential that students develop 
a critical attitude in assessing the role and place of the law in the modern 
sporting world. The students will be encouraged to prepare short 
presentations and case law analysis relevant to particular legal issues 
involved in a piece of legislation or raised in a case. 

 
On-line lecture materials will provide an initial framework and stimulus for 
students to pursue issues in further depth during private study. Lectures 
will also flag up key legal principles, relevant cases and statutory 
provisions and the main criticism of key sources. 
Use may be made of discussion boards on Blackboard where students 
can discuss legal principles being researched. Students shall also have 
access to Key Skills On-Line and Legal Databases accessible on/off 
campus. 
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Apart from examining the primary and secondary legal material, students 
will be required to use computer based learning, which contains a variety 
of electronic law journals and reports.    
 
Extensive use will be made of blackboard as an electronic teaching aid, 
both in terms of providing students with additional materials to those 
presented in lectures and seminars and also providing a forum for 
students to share materials and learning strategies. 
 

 
4 INDICATIVE MODULE CONTENTS / TOPICS 
 

Areas covered by the module will include: 
 
An introduction to the role of sport in society; regulation of safety in the 
sports environment stressing the role of tort law, criminal law; football 
hooliganism; The impact and regulation of performance enhancing drugs; 
Governance of sport and dispute resolution and the extent of player rights 
in team and individual sports, and the impact of discrimination and equal 
rights in sport. 

 
 

FURTHER INFORMATION ABOUT THIS MODULE  
 
·  FURTHER / ADDITIONAL INFORMATION IS AVAILABLE TO 

SUPPORT THIS MODULE, INCLUDING ASSESSMENT CRITERIA  
DETAILING HOW YOUR PERFORMANCE IN THE MODULE WILL 
BE MEASURED, HOW YOU WILL RECEIVE FEEDBACK, DETAILS  
OF LEARNING RESOURCES AND KEY READINGS  

 
·  THIS INFORMATION CAN BE FOUND IN THE MODULE 

HANDBOOK, ASSESSMENT BRIEFS AND ON THE WEB  
 

·  FOR FURTHER INFORMATIN SEE:  www.sportslaw-uk.co.uk  
 

·  NOTE THAT THIS ADDITIONAL INFORMATION MAY BE SUBJEC T 
TO CHANGE FROM YEAR TO YEAR 

 



 129 

Appendix 3 - Sports Law Exam May 2005/2006  
 

1 – Homer and Barney play for the local lacrosse team, the Springfield Isotopes. 
They have had a particularly successful season and have reached the final of the 
Cup and are playing their deadly rivals the Shelbyville Stampeders. 
Barney has a reputation as a violent competitor and has been sent off several 
times this season for unprovoked violent conduct, most recently in the last game 
against The Stampeders which degenerated into a 22 man brawl. 
Barney seems to believe that it is his job to intimidate the opposition and he is 
warned constantly by Ned the referee, but despite Barney’s persistent violent 
conduct, Ned fails to take any more severe action. Near the end of the match, 
Karl, playing for Shelbyville, is running through on goal. In an apparent attempt to 
stop him, Barney launches a two-footed, studs-first, airborne tackle. His feet 
collide with Karl’s leg just below his knee, breaking it in two places. 
Lenny is furious with Barney and Ned’s failure to take sufficient action. He grabs 
the ball and hurls it as hard as he can at Ned. Unfortunately he misses Ned and 
hits Lisa, who is in the crowd, in the face, breaking her nose. Homer, (Lisa’s 
father), is incensed by this and angrily hurls his lacrosse stick at Lenny, hitting 
him in the back of the head. 
 
Advise the parties as to their rights of action in tort and against whom. 
 
 
 
2 – The decision of the Court of Appeal in Blake v Galloway has unwisely 
returned negligence principles in sport to the approach seen in Wooldridge v 
Sumner.  
 
Discuss 
 
3 – “The law of the land does not stop at the touchline” – Discuss this statement 
with regard to the application of criminal law for incidents of foul play on the 
sports field 
 
 
4 – The continuing legality of boxing is an historical anomaly that should be 
ended. Discuss 
 
5 - “We cannot, without binding reason and cause, move one millimetre from 
strict liability – if we do, the battle to save sport is lost” – Lord Coe, 25th April 
2004 
 
Discuss this statement in consideration of anti-doping control in sport 
 
6 – Banning orders represent an intolerable infringement on the civil rights of 
football supporters 
Discuss 
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7 - ‘This overt manifestation of sexist prejudice, of course, ignores the fact that 
professional sports participants are not average men and women.  With 
specialist weight training and coaching, women in sport can match the 
strength and stamina with that of many, albeit not all, men.’ 

 
Gardiner, S. et al. Sports Law Third Edition (London: Cavendish, 2006) at 564. 
 
Consider the above statement. Do you think that sport provides the appropriate 
environment whereby men and women can be considered as being on a level 
playing field? What steps has the law taken to even out this disparity between 
genders within sport and how effective has it been? 
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Appendix 4 - Sports Law Exam May 2006/2007  
 

1. With reference to appropriate caselaw explain the potential application of Lord 
Woolf's "threshold test" from R v Barnes [2004] EWCA Crim 3246 and explore 
what possible difficulties there may be in reconciling this test with the public 
interest requirement in pursuing a criminal prosecution for on-field violence 
 
 
2 – Caldwell v MaGuire & Fitzgerald [2001] EWCA Civ 1054 introduced the 
concept of the playing culture into sports negligence. Explain how this concept 
may impact on the question of liability and its impact on the possibility of a 
variable standard of care and the relevance of the defence of volenti non fit 
injuria  
 
 
3 – With reference to case law explain the defence of exceptional circumstances 
contained in the World Anti Doping Agency code and assess whether it has 
unnecessarily diluted the principle of strict liability in doping control in sport. 
 
 
4 - Sufficient measures already exist which can protect sports participants from 
inequitable action by their governing bodies which makes judicial review an 
unnecessary consideration. With reference to case law explain the nature of the 
existing measures and how they offer protection to players. 
 
 
5 – Explain with reference to case law the application of s44 of the Sex 
Discrimination Act 1975 to sport. 
 
 
6 - In Gough v Chief Constable of Derbyshire [2002] Q.B. 1213 it was held that 
banning orders were not an infringement of human rights and nor did they breach 
European law on free movement. Explain the nature of a banning order and why 
the court made such an assessment. 
 
 
7 - It has been suggested that professional boxing is the natural descendant of 
prizefighting and that it is amateur boxing which may be more clearly aligned with 
“sparring with gloves", (R v Coney (1881) L.R. 8 Q.B.D. 534), and that therefore 
whilst amateur boxing should remain legal, the legality of the professional version 
of the sport cannot be justified. Explore the nature of both versions of the sport 
and explain why such a view may be held 
 
2 Hours + 10 minutes reading time - Unseen exam 

 


